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Mehrtens: Deposition and Discovery in Florida Under the Federal Rules

DEPOSITION AND DISCOVERY IN FLORIDA

UNDER THE FEDERAL RULES
W. 0. MEHRTENS

I. GENERAL BACKGROUND*
Perhaps the most revolutionary advance, and certainly among the
most important reforms, in the entire development of Florida practice and
procedure was the passage of Chapter 24041, Acts of 1947,1 entitled "An
Act Relating to Depositions in Chancery and Civil Cases" and providing
that such depositions may be taken and used under the same circumstances, according to the same procedure, and for the same purposes that
govern the taking and use of depositions in the district courts of the
2
United States under the Federal Rules of Civil Procedure.
The Old Procedure
The common law provided no means by which a party could be compelled to disclose facts or produce documents. No man was bound to
furnish his adversary with evidence to be used against him. 3 The only
legal remedy was a notice to produce books or papers containing material
evidence; and this was not always effective, since its result was merely
to lay the foundation for production of secondary proof. In the commonlaw courts of England prior to 1851, a party to a civil suit was disqualified from testifying. As a result, he could conceal "within his own breast"
facts which were vital to his adversary's case, and the law was helpless
to compel disclosure. 4 Courts of equity, however, deemed such action
unconscionable and conceived the bill of discovery, which ultimately
evolved into a separate pleading and proceeding. 5 Such a bill could

*At the end of this article a table of the headings and sub-headings is appended for
convenience.
'FLA. STAT. 1941, §91.30.

'These rules, promulgated by the Supreme Court of the United States, appear in
28 U. S. C. A. following §732(c) (1941 and Supp. 1948).
'Annotation, 41 Am. St. Rep. 388 (1894).
'See Storey v. Lord George Lennox, I Keen 341, 350 (Ch. 1836); cf. Note, 26
VA. L. REv. 796 (1940).
OForkosch, Discovery and Inspection under the New York Civil Practice Act.
14 ST. JoHN's L. Rxv. 253 (1940).
E 149 ]
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seek only evidence material to support plaintiff's case and did not compel
disclosure of defensive matter or permit "fishing."
Prior to the adoption of the new federal rules, discovery was practically non-existent in Florida. In 1828 a statute was passed providing
for compulsory production of books or writings containing evidence pertinent to the issue.6 Designed merely to aid the common-law practice, this
enactment went only so far as to permit introduction of secondary evidence if the demand for the primary evidence was disregarded. The only
particular in which the procedure was altered by the statute was the
imposition of positive penalties for refusal to produce.
A similar statute directed production in chancery of writings containing, or believed to contain, evidence pertinent to the cause of action
or defense of the movant. 7 Written interrogatories to an adversary were
later authorized, but they were expressly limited to facts and documents
material to the support of the case or defense of the party propounding
the interrogatories, and could not extend to the whole case. 8 The statute
merely replaced the tardy and expensive procedure of a bill of discovery,
and was subject to the same limitations. 9 No discovery facilities were
provided to enable a party to inquire into the facts underlying his
opponent's case.' 0
Thus, as a matter of fact, there was no discovery as such provided by
the Florida statutes. They did no more than authorize questions before
trial to obtain further proof-not discovery. Any discovery obtained was
merely an accidental incident. Because limited to a party's own case,
they furnished a limited means of attack but no help on defense. The
discovery most needed was denied while that least needed was permitted.
As far as discovery was concerned, the system was decidedly inadequate
and ineffective.
The New Procedure
Federal Rules 26 through 32 inclusive, Rule 37 relating to depositions
and discovery, Rule 43(b) with respect to examination and cross-examination, and part of Rule 45 relating to subpoenas, are made a part of

'FLA.

STAT.

'FLA.

STAT.

8

1941, §90.16.
1941, §63.49.

FLA. STAT. 1941,

§64.48(1).
FLA. STAT. 1941, §90.17.

9

"0 Kilgore v. Bird, 150 Fla. 702, 8 So.2d 665 (1942).
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Florida procedure by the Florida statute. Despite previously expressed
misgivings, 1 these rules are now accepted in Florida courts, and accord
to all parties an opportunity to secure in advance of trial all relevant
information in the possession of any party, excepting only privileged
matter. The usefulness of the procedure and its advantages have been
clearly established in federal practice. They will be a powerful weapon
for those who use them, while one who fails to use them will be at a
decided disadvantage.
Some of the advantages, briefly, are: (1) witnesses are examined
while events are fresh in their minds and, in some instances, before they
have been coached; (2) opportunities for perjury are reduced by preventing a witness from changing his story at the trial after learning the
theory of the adverse party's case; (3) suits are settled or dropped after
discovery is obtained where a party finds his case is not so good as he
thought; (4) issues at the trial are fewer and simpler; (5) time of
counsel and court is saved and costs of litigation are frequently lessened;
(6) all relevant facts can be known before trial; and (7) discovery is
obtained and the testimony preserved for use at the trial. The rules
2
provide what has been aptly termed an "arsenal of potent weapons,"':
and afford the broadest and most searching discovery ever made available
to litigants. The importance of the procedure under these rules can hardly
be over-emphasized. No lawyer can afford to ignore them.
The statute provides for depositions in "chancery and civil cases."
Our court has defined a civil action as "a proceeding in a court of justice
in which one party, known as the plaintiff, demands against another party,
known as the defendant, the enforcement or protection of a private right,
or the prevention or redress of a private wrong," saying that the words,
"as used in the statutes, include all legal proceedings partaking of the
nature of a suit and designed to determine the rights of private parties."' 13
There is no restriction as to the court in which the action is pending.
The rules may be utilized in any civil action pending in a court of competent jurisdiction, be it circuit court, civil court of record, county court,
county judge's court, or court of a justice of the peace.

"Patterson, Comments on Preliminary Draft of Federal Rules, 10

FLA.

L. 3.

233 (1936).

"Holtzoff, Desirabilityof Amending the Federal Rules of Civil Procedure,2 F. R. D.
495, 498 (1942).
"'Lee v. Lang, 140 Fla. 782, 787-788, 192 So. 490, 492 (1939).

Published by UF Law Scholarship Repository, 2021

The Florida

3

Florida Law Review, Vol. 1, Iss. 2 [2021], Art. 2

UNIVERSITY OF FLORIDA LAW REVIEW

Constitutionality and Construction
In Surrency v. Winn & Lovett Grocery Co., 1' decided March 23 of
this year, the Supreme Court of Florida affirmed a judgment of dismissal
of an action by virtue of the inherent power of the circuit court to
enforce compliance with its order to plaintiff to appear for examination,
which plaintiff had failed to do. Rule 37 was not mentioned by the
Supreme Court. The title of the statuie adopting the federal rules of
discovery was found to comply fully with the requirement of the Constitution of the State of Florida that the act embrace but one subject and
that this subject be expressed briefly in the title. 15
Other and more complex problems arise, however, as regards the
effect of federal interpretation of and federal amendments to the federal
rules adopted by Florida. The import of existing interpretation presents
the lesser difficulties. When a statute is adopted from another state and
has been previously construed by the courts of such state, the statute is
deemed to have been adopted with the construction so given it.16 These
rules will, therefore, receive in the Florida courts the construction accorded
the federal rules in the federal courts, in so far as such construction is
not inharmonious with the spirit and policy of our legislation upon the
subject.
Turning now to the more serious question, the Supreme Court of the
United States promulgated in 1947 amendments to the federal rules then
existing. These amendments, effective in federal courts on March 19,
1948, made changes in the form and effect of Rules 26, 27 and 28 as
originally adopted by Florida. Specifically, will the Florida statute be
construed as restricted to the federal rules in existence at the time of
its enactment, or are the amendments also effective as the law of Florida?
Put in another fashion, is the Florida statute ambulatory? In most
instances this question may well be of minor practical importance, since
the careful practitioner will follow the rules as they were before amendment and thus avoid inviting appellate review. Sooner or later, however,

Reports misquote the original passage of the Iowa Reports; the original version is
quoted here.
"34 So.2d 564 (Fla. 1948).
'"FLA. CONST. Art. 3, §16.
1
State v. Atkinson, 108 Fla. 325, 146 So. 581 (1933) ; State v. Cook, 108 Fla. 157,
146 So. 223 (1933); Kidd v. Jacksonville, 97 Fla. 297, 120 So. 556 (1929), and

cases cited.
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the question wtl be squarely presented to our Supreme Court for decision.
There is little if any room for doubt today that the Florida Legislature may not constitutionally delegate its legislative function to the
Federal Government or any branch thereof by attempting to adopt by
reference future federal enactments as the law of the state."' The Supreme Court of Florida, in Florida Industrial Commission v. State ex rel.
Orange State Oil Co.,' 8 set forth emphatically the principle that:
".. . it is within the province of the Legislature to approve and
adopt the provisions of federal statutes, and all of the administrative rules by a federal administrative body, that are in existence and
in effect at the time the Legislature acts, but it would be an unconstitutional delegation of legislative power for the Legislature
to adopt in advance any federal act or the ruling of any federal
administrative body that Congress or such administrative body
might see fit to adopt in the future."
It is also an established principle of constitutional law that whenever
two constructions of a statute are possible, the one resulting in unconstitutionality and the other in constitutionality, the court will adopt that
construction which renders the statute valid.' 9 It might thus seem that the
statute would be construed as adopting only the federal rules in existence at
the time it became law. An early opinion of the Supreme Court of Flor20
ida, however, points to the practical solution; in construing the statute
adopting in Florida equity practice the equity rules prescribed by the
Supreme Court of the United States, the Florida court stated that "it
makes no difference whether the rules provided for were adopted before
or after the passage of the act,"' 2 1 and held that changes in interpretation
of federal rules or statutory amendments thereto apply in Florida as
long as they do not clash with the Florida rules. That holding has been
1

1"zE parte Lasswell, 1 Cal. App.2d 183, 36 P.2d 678 (1934); Pittsburg v. Robb,
143 Kan. 1, 53 P.2d 203 (1936); State v. Webber, 125 Me. 319, 133 Atl. 738 (1926);
Smithberger v. Banning, 129 Neb. 651, 262 N. W. 492, 100 A. L. R. 686 (1935), and
cases cited; Santee Mills v. Query, 122 S. C. 158, 115 S. E. 202 (1922).
'"155 Fla. 772, 780, 21 So.2d 599, 603 (1945).
Dowling
"'WTlliams v. Jacksonville, 118 Fla. 671, 160 So. 15 (1935) ; State ex rel.
v. Butts, i1l Fla. 630, 149 So. 746 (1933); In re Seven Barrels of Wine, 79 Fla. 1,
83 So. 627 (1920); Jacksonville v. Bowden, 67 Fla. 181, 64 So. 769, L. R. A. 1916D
913 2 0(1914).
F-L.

STAT. 1941, §62.15.

21

Kahn v. Weinlander, 39 Fla. 210, 215, 22 So. 653, 655 (1897).
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22
approved on at least two later occasions.
The Florida statute is therefore ambulatory, subject however to the
power of the Supreme Court of Florida to amend our rules of procedure
from time to time. What appears at first blush to be a flat contradiction
between the Orange State Oi23 holding and the earlier cases can readily be
reconciled on the basis of the distinction between substantive law and procedure in the application of the prohibition of delegation; only our legislature can vary statutory substantive law, and even then not by anticipation, whereas our Supreme Court can alter the rules of procedure whenever it chooses. Meanwhile federal amendments to adopted federal rules
apply in Florida procedure if not inconsistent therewith. This analysis
preserves the Orange State Oil holding and yet meets the needs of practice.
In the Surrency case our Supreme Court, in speaking of the present
statute, stated: 2 4 "A comparable situation was created by the enactment
in 1828 of the original Act of what is now Section 62.15, F. S. 1941," in
the construction of which "this Court has held such Act to be ambulatory
and that the practice would change with the change of the adopted procedure." 25 While the statement is dictum, it indicates that the earlier
holdings will be followed.

Relation of Proposed Florida Common Law Rules
The Committee on Rules of Procedure of the Florida State Bar Association, acting in conjunction with a similar committee appointed by the
Supreme Court of Florida, has presented to the bar a proposed revision of
the Common Law Rules in Florida. Federal Rules 27 through 37, inclusive,
relating to depositions and discovery, have been modified and changed to
conform to the Florida practice, and are included in the proposed Common Law Rules as Rules 20 through 30, inclusive. If adopted, these
rules will supplement, and in some instances materially enlarge, the field
of discovery now afforded by the statute, notably by providing for interrogatories to parties, discovery and production of documents, physical and
mental examination of parties, examination of property, and admission
of facts and of genuineness of documents.
"2Delbeck Inv. Co. v. Raff, 102 Fla. 942, 136 So. 683 (1931); Farrell v. Forest
Inv. Co., 73 Fla. 191, 74 So. 216 (1917).

"Florida Industrial Commission v. State cx ret. Orange State Oil Co., 155 Fla.
772, 21 So.2d 599 (1945).
2
"Surrency v. Winn & Lovett Grocery Co., 34 So.2d 564 (Fla. 1948).
"Id. at 565.
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Purposes and Functions
In addition to such questions as the constitutionality and the effect of
the new amendments, there are many formal as well as substantive difficulties in dealing with the procedure provided by the new rules. It has
been informally said that only one lacking in understanding of the complexities invoWed would have the temerity to suggest that he had achieved
a satisfactory treatment of the subject. An attempt is here made, however. The discussion will follow in general the sequence suggested by the
rules themselves, after first presenting their underlying purposes and
functions.
Federal Rules 26 to 32 are designed to grant wide latitude in ascertaining before trial the facts concerning the issues in dispute, to eliminate
the difficulty and expense of producing facts and documents at the trial,
and to simplify the issues. 2 6 Each party is intended to have, prior to the
trial, full and equal access to all relevant facts. These rules, properly
used, place the pleader's information almost entirely within the control
27
of the opposing party, and render surprise at the trial almost impossible.
The old common-law idea of keeping an opponent in the dark as to the
evidence possessed by the adversary has been discarded, and any party can
now be made to "lay his cards on top of the table." 2 8 Preparation for
trial is aided more fully than was possible under previous procedure. These
rules are particularly valuable in obtaining an intelligent, comprehensive
basis for a trial brief and in preserving testimony likely to be needed. One
of the purposes is to enable any party to obtain information, as well as
evidence, that will aid in preparation for trial-and this means prepara29
tion on all phases of the case.
In construing these rules, the Supreme Court of the United States has
declared that they are to be accorded a broad and liberal treatment. No
longer can the time-honored cry of "fishing expedition" serve to preclude
a party from inquiring into the facts underlying his opponent's case.
Mutual knowledge of all revelant facts gathered by both parties is essential
to proper litigation. To that end, either party may compel the other to
disgorge whatever facts he has in his possession. Discovery, however, like
all matters of procedure, has ultimate and necessary boundaries. As
"Nichols v. Sanborn Co., 24 F. Supp. 908 (D. Mass. 1938).
-"Hueblein & Bro. v. Bushrnill Wine & Products Co., 2 F. R. D. 190 (M. D. Pa. 1941).

"Hart v. Mechanics Co., 46 F. Supp. 166 (W. D. La. 1942).

20Fox v. House, 29 F. Supp. 673 (E. D. Okla. 1939).
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indicated by Rules 30(b) and 31(6), limitations inevitably arise whenever it can be shown that the examination is being conducted in bad
faith or in such a manner as to annoy, embarrass, or oppress the person
subject to the inquiry. Rule 26(b) provides further limitations when
the inquiry touches upon the irrelevant or encroaches upon the recognized
domains of privilege. 3 0
Parties may use depositions to ascertain whether certain persons are
proper and indispensable parties to an action. 3 ' They may also use this
procedure to ascertain the nature and extent of an adverse party's purported representation of a "class" as set out in Rule 23(a) 3 2 and in section
63.14 of the Florida Statutes. The rules do not justify starting an action
without stating a cause of action and then taking depositions in the hope
33
of establishing liability.
Pending definite decision by the Supreme Court of Florida that the
amendments adopted by the Supreme Court of the United States are to
be embodied in Florida practice, the rules will be discussed as they were
when the Florida statute was enacted, and additionally in the light of federal changes in the federal law as originally adopted by Florida.

II.

DEPOSITIONS PENDING ACTION

When Depositions May Be Taken
Rule 26(a), before amendment, provided that depositions may be
taken by leave of court after jurisdiction has been obtained over any
defendant or over property which is the subject of the action, or without leave after an answer has been served.
Plaintiff is not entitled to discovery before pleading, and no discovery
3 4
process can be used by plaintiff until he has filed his declaration or bill.

"°Hickman v. Taylor, 329 U. S. 495 (1947),

affirming 153 F.2d 212 (C. C. A.

3d 1945).
3
"Nachod & U. S. Signal Co. v. Automatic Signal Corp., 105 F.2d 981 (C. C. A.
2d 1939).

"2National Hairdressers' & Cosmetologists' Ass'n v. Philad Co., 3 F. R. D. 199,

7 F. R. S. 17a.151 (D. Del. 1943).

"United States ex rel. Schiff v. Atlantic Basin Iron Works, 53 F. Supp. 268
(E. D. N. Y. 1943); Mebco Realty Holding Co. v. Warner Bros. Pictures, 44 F.
Supp. 591, 5 F. R. S. 26a.41, case 1 (D. N. J. 1942).

"4Sunderland, Discovery Before Trial Under the New Federal Rules, 15 TENN. L.
REv. 737, 741 (1939).

https://scholarship.law.ufl.edu/flr/vol1/iss2/2

8

Mehrtens: Deposition and Discovery in Florida Under the Federal Rules

DEPOSITION AND DISCOVERY IN FLORIDA
The rules do not justify filing a pleading that fails to state a cause of
action when the purpose of such filing is to search for liability by means
of discovery. 3 5 All parties must obtain leave of eourt in order to take
depositions prior to the time an answer or plea is filed, and the granting
or refusal of such an order is discretionary with the court during this
period. A strong showing of necessity, as for example that the prospective
witness is about to leave the jurisdiction or is aged, infirm or sick, must
be made in the motion. 3 6 Upon a proper showing leave will be granted
in exceptional or unusual cases. The fact that a party needs information in order to prepare an answer or plea is not such exceptional or
unusual circumstance as to justify the entry of an order to take depositions, 3 7 nor is the mere avoidance of delay sufficient. 38 When leave
is granted to take a deposition before answer or plea, however, the procedure is then the same as if the depositions were being taken after answer
or plea.
The expression "an answer" is used in its generic sense and signifies
a responsive pleading to the declaration or bill of complaint. The purpose of refusing to allow depositions to be taken as a matter of right
until after an answer has been filed is to allow the issues to be so framed
as to avoid unnecessary examination on matters either admitted or not
in issue. A plea in abatement, plea of privilege, demurrer, motion, or
similar dilatory pleading is not a responsive pleading in that sense. Such
pleadings, therefore, do not ordinarily authorize depositions to be taken
without leave of court. In the federal practice it has been held, however,
that when defendants move to quash service of process and to dismiss
for want of jurisdiction, the court may permit plaintiff to take depositions to overcome the supporting affidavits of the defendants. Thus the
court should ordinarily grant leave to take depositions on issues of fact
raised by such a motion, as for example whether a foreign corporation
is doing business within the state, or whether the person served is a proper
officer or agent of the corporation, or whether the plaintiff in a divorce
action has been domiciled in the state for the requisite time. 3 9
'Mebco Realty Holding Co. v. Warner Bros. Pictures, 44 F. Supp. 591, 5 F. R. S.
26a.41, case 1 (D. N. J. 1942).
"Commander-Larabee Milling Co. v. Manufacturers & Traders Co., 4 F. R,/ D.
296, 9 F. R. S. 26a.15, case 1 (W. D. N. Y. 1945).
"Pirnie v. Andrews, 1 F. R. D. 252 (S. D. N. Y. 1939).
"Hilside Amusement Co. v. Warner Bros. Pictures, 2 F. R. D. 98 (S. D. N. Y.
1941).
3
'Jiffy Lubricator Co. v. Alemite Co., 28 F. Supp. 385 (D. N. D. 1939); Urquhart
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Depositions should not be taken before the filing of an answer or
plea by stipulation of the parties. 40 When parties proceed by stipulation
before the filing of an answer or plea but without court order, the court
in which the deposition is being taken cannot rule upon a motion to
compel the witness to answer certain questions. 4 1 After an answer in
chancery or a plea to the merits in law has been filed, however, it is not
necessary to obtain an order of court authorizing the taking of a deposition.42 Once issue is joined, both parties may of right avail themselves of
the privilege of depositions and discovery to obtain admissions and pre43
pare their case or defense.
A literal reading of the phrase "an answer" would permit the taking
of depositions without leave as soon as any one of several defendants has
filed an answer or plea. 4 4 It is submitted, however, that a proper construction of the rule should permit a plaintiff and an answering defendant to proceed without leave of court as to each other, but should not
permit a defendant that has not answered either to examine or to be examined without court order. When a defendant has defaulted, it would
likewise seem that the plaintiff could examine him as to damages without
first obtaining leave of court. In such case, however, leave of court should
be obtained without difficulty, since a party should not be permitted to
45
defeat the taking of depositions by defaulting.
The new amendment to Rule 26(a) does not alter the provisions that
any party may with leave of court take the testimony of any person,
including a party, by deposition upon oral examination or written interrogatories for the purpose of discovery, or for use as evidence in the
action, or for both purposes. It does provide, however, that after commencement of the action the deposition may be taken even without leave
of court, except that leave, granted with or without notice, must be
obtained if notice of the taking is served by either plaintiff or defendant
v. American-LaFrance Foamite Corp., 144 F.2d 542 (App. D. C. 1944), 8 F. R. S.
26a.152,
case 1.
0
4 Atlantic Leasing Co. v. General Outdoor Advertising Co., 4 F. R. D.
122, 8 F. R.
S. 29.4, case 1 (S. D. N. Y. 1943).
"In the Matter of Wisconsin Alumni Research Foundation, 4 F. R. D. 263
(D. N. J. 1945).
"Fox v. House, 29 F. Supp. 673 (E. D. Okla. 1939); Lyons v. Bronx Towing
Line, 1 F. R. D. 52 (D. N. Y. 1939).
"Fleming v. Dierks Lumber & Coal Co., 39 F. Supp. 237 (W. D. Ark. 1941).
"Pike and Willis, The New Federal Deposition-Discovery Procedure, 38 COL. L.
REv. 1179, 1191 (1938).
"'2 MOORE, FEDERAL PRACTICE 2467 (1938).
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within twenty days after commencement of the action. In such case,
leave must be obtained in order to protect a defendant who has not had
an opportunity to retain crunsel and inform himself of the nature of the
action. Under the amended rule, the filing of answers or pleas has
nothing to do with the right to take depositions. In all cases, Rule 30(a)
gives the court power, for cause shown, to alter the time set for taking
a deposition, and Rule 30(b) gives ample protection to persons who are
unreasonably embarrassed, annoyed or oppressed. The practice as thus
46
modified is along the line followed in other states.
There is no specific limitation as to the time within which depositions
must be taken. It is within the court's power to prevent abuses in this
connection, and a motion to take depositions only two days before trial,
47
the cause having been at issue for almost seven.years, has been denied.
Likewise, it has been held that a defendant who waited until just before
the case was set for trial to seek examination was guilty of laches. 48
The fact that defendant has been given information in a bill of particulars does not preclude him from examining the plaintiff with regard
to the matters set out. 4 9

Nor does the fact that the information may

be obtained by interrogatories under Rule 31 or under the Florida statutes
constitute a valid objection. 50 After interrogatories have been answered,
however, the subject matter of the proposed oral examination should
not be the same as the matters presented by the interrogatories. 5 1 The
52
federal rules as newly amended delete provision for a bill of particulars.
Who May be Examined
53
The testimony of "any person whether a party or not" may be taken.
This goes far beyond the scope of former discovery procedure, which was
limited to parties, and permits unlimited discovery before trial. Under
this provision a party may take his own deposition and use it as evidence

"See, e.g., Mo. REV. STAT. §1917 (1939); 2 IND. STAT. ANN. §2-1506 (Burns, 1946).
"'Stornelli v. United States Gypsum Co., 2 F. R. D. 345 (E. D. N. Y. 1942). "8Norton v. Cooper-Jarrett, Inc., 27 F. Supp. 806 (N. D. N. Y. 1939).
"Orange County Theatres v. Levy, 26 F. Supp. 416 (S. D. N. Y. 1938).
"'Samuel Goldwyn. Inc., v. United Artists Corp., 35 F. Supp. 633 (S. D. N. Y.
1940).
"Howard v. States Marine Corp., 1 F. R. D. 499 (S. D. N. Y. 1940).
"Fed. Rule 12(e).
"Fed. Rule 26(a).
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if any one of the conditions set out in Rule 26(d) (3) is present.? 4 The
rule treats discovery before trial in exactly the same way as taking testimony at the trial, and any person who might be called as a witness may
be called for a discovery examination without the necessity of showing
present or future unavailability.
Adverse Party's Experts. The question has arisen whether a party
may take the deposition of an expert engaged by the adverse party in
connection with the preparation of his case, in order to learn in advance
of trial the results of the expert's investigations and the nature of the
opinion he has formed and will present. In one case 5 5 the expert was an
engineer employed by defendant's attorneys to assist them in preparing
for trial by examining and testing a cylinder claimed to be defective. It
was held that he would neither be required, on examination by a thirdparty defendant, to disclose communications made to defendant or its
attorneys nor be required to answer questions concerning his examination
or tests or to give expert opinion, except that if he had made any changes,
or any tests which could not be repeated with the same results because
of changes, he should tell what they were. In a second case 56 defendant
sought to take the deposition of a doctor who had been employed by
plaintiff to give an expert opinion in a wrongful death action. He had
not treated the decedent. The court held that while it had power to
compel the examination, as a matter of discretion it would not do so. In
a third case 5 7 the witness was an engineer employed by defendants as
Chief Civil Engineer. The court conceded that in the case of an expert
witness in the usual sense, employed solely to advise or express an expert
opinion, an examination by the adverse party is improper because this
permits a plaintiff to examine an expert employed and to be paid by the
defendant, and amounts to permitting plaintiff to prove his case at
defendant's expense. It pointed out, however, that when a person is an
expert in a given field and qualified to give an opinion, this fact will not
of itself deprive the adverse party from examining him as to why certain

6C4.

1 MoorE, Fr.nr.mA

PIIAc'rTic

2460 (1938); Sunderland, Discovery Before

Trial Under the New Federal Rules, 15 TENN. L. Rav. 737, 742 (1939).
"Lewis v. United Air Lines Transport Corp., 32 F. Supp. 21 (W. D. Pa. 1940),
modifying 31 F. Supp. 617 (W. D. Pa. 1940).
"Boynton v. Reynolds Tobacco Co., 1 F. R. D. 452 (D. Mass. 1940), 4 F. R. S.
26b.411, case 1.

"Moran v. Pittsburgh-Des Moines Steel Co., 6 F. R. D. 594 (W. D. Pa. 1947).
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things were done or not done when he is: (a) employed regularly by
the adverse party; (b) managing agent of a department; or (c) the
person who decided all matters for the adverse party in the creation of the
object constituting the tangible basis of the cause of action. The principle
emerging is that an adverse party cannot ordinarily obtain discovery from
his opponent's experts unless they come within the above exceptions.
Infants. It has been held that infancy alone is not sufficient to
preclude an examination by an adverse party, subject to the deposition's
being taken at a convenient time and place. 58
Corporations. The rule clearly contemplates the taking of depositions
of corporate officers, directors, or managing agents as witnesses on behalf
of a corporation. Considerable confusion exists, however, over the requirements of specificity in service in compelling such testimony and
obtaining production of corporate witnesses. 59 Since the term "person"
is not defined in the rules but has frequently been construed to mean
corporations, it could be argued that the only action necessary is to serve
notice on the corporate party and let it decide what officer or agent should
testify; it would not be necessary to subpoena any 'particular person,
since a subpoena is not required to be served on a party. The notice to
take depositions, however, requires the name and address of each person
to be examined, if known, and, if not known, a general description sufficient to identify him. 60 As so used, the word "person" seems to refer
to an individual and not to a corporation.
Earlier cases did not squarely pass upon the question of whether a
corporation could be forced to decide what officer or agent should testify
or whether mere employees not testifying for the corporation must be
produced. In most cases the notice either designated an officer or included the phrase "by such officers and employees having knowledge
of the facts." Assuming the procedure correct, the courts merely passed
on the sufficiency of the description of the witness. Some held a general
description sufficient, 61 while others held that a notice requiring the
"'Union Cent. Life Ins. Co. v. Burger, 27 F. Supp. 556 (S. D. N. Y. 1939).
"'Commentary, 9 F. R. S. 26a.33 (1946).
"Fed. Rule 30(a).
"Stem v. Exposition Greyhound, Inc., I F. R. D. 696, 4 F. R. S. 26b.211, case 3
(E. D. N. Y. 1941); Burris v. American Chicle Co., 33 F. Supp. 104, 2 F. R. S.
30a.22, case 1 (E. D. N. Y. 1940); Brizel v. Pennsylvania R. R., 4 F. R. S. 26a.33,
case 1 (S. D. N. Y. 1940).
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corporation to select the witness that the adverse party desired to examine
violated Rule 30(a).62 Two later cases indicate that a corporation can be
compelled to produce only those officers or managing agents whose testimony would constitute admissions of the corporation. 6 3 That holding was
affirmed in two other decisions, which hold that a corporation is not
04
It thus
required to produce a particular employee for examination.
seems that under the rule a corporation can be required to produce only
officers or managing agents for examination. Failure to produce a particular employee is not a ground for any penalty, and the employee
65
Penalties
himself cannot be compelled to testify unless subpoenaed.
are imposed upon a corporate party by Rule 37 solely for the failure of
an officer or managing agent to appear or answer questions.
In many instances both expense and time may be saved by first
66
interrogapropounding, under Rule 31 or under the Florida statutes,
tories to the corporate defendant to ascertain the identity of the person
having knowledge of the facts, and then taking his deposition by notice
if he is an officer or managing agent, or by notice and subpoena if the
witness is an employee.
In this connection the decisions are not in accord as to how specific
the discoverer must be in inquiring as to "persons having knowledge of
relevant facts." Merely to ask a party to state the names and addresses
of his witnesses probably will not suffice. 6 7 Some courts have allowed
questions simply requesting the names and addresses of all persons having
knowledge of facts relevant to specified issues.6 8 It has been held, however, that a question asking for the names of anybody who knows anyv. Branch Motor Exp. Co., 8 F. R. S. 30a.22, case 5 (S. D. N. Y.
1945); Boiczuk v. B. & 0. R. R., 5 F. R. D. 18, 8 F. R. S. 30b.41, case 1 (S. D. N. Y.
1944); Matthies v. Cofnolly Co., 2 F. R. D. 277 E. D. N. Y. 1941); Spaeth v.
Warner Bros. Pictures, Inc., 1 F. R. D. 729, 4 F. R. S. 30a.22, case 2 (S. D. N. Y.
1941); Cohen v. Pa. R. R. Co., 30 F. Supp. 419 (S. D. N. Y. 1939).
"Fruit Growers Cooperative v. California Pie & Baking Co., 3 F. R. D. 206,
7 F. R. S. 26a.31, case 1 (E. D. N. Y. 1946); Porazzo v. Royal Mail Lines, 8 F. R. S.
26a.33, case 1 (S. D. N. Y. 1944).
"'Jensen v. Buckeye Steamship Co., 2 F. R. D. 411, 6 F. R. S. 26b.22, case 2
(W. D. N. Y. 1942); Czuprynski v. Shenango Furnace Co., 2 F. R. D. 412 (W. D.
N. Y. 1942).
"Freeman v. Hotel Waldorf-Astoria Corp., 27 F. Supp. 303 (S. D. N. Y. 1939).
"CHANCERY ACT §48, FLA. STAT. 1941, §63.48.
62Capizzuto

"TCoca Cola Co. v. Dixi-Cola Laboratories, 30 F. Supp. 275 (D. Md. 1939).
"Penn v. Automobile Ins. Co., 27 F. Supp. 336 (D. Ore. 1939); Unlandherm v.
Park Contracting Co., 26 F. Supp. 743 (S. D. N. Y. 1938).
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thing about the accident is too general. 6 9 The questions should be made
as specific as possible. Questions asking for the names of eye-witnesses
or persons present at the time of the accident, however, would probably be
70
held sufficient.
Municipal Corporations. Subject to the limitations placed on examinations of business corporations discussed above, officers and managing
7
agents of municipal corporations are subject to examination before trial. '
Insurance Carriers. An insurance carrier, not a party to the action
but having information riot privileged and relevant to the action, may be
examined under these rules. It has been held that such an examination
will no be refused on the ground that it would disclose to the jury the
72
fact that the defendant is insured.
The mere fact that material has been acquired by an insurance company in its investigation of an accident does not render such material
privileged. Thus, in a personal injury action in which matters sought by
plaintiff might be material on trial and no confidential relationship existed, the court held that plaintiff was entitled to an inquiry into and
production of a statement previously given by plaintiff to defendant's
insurer, a statement previously given by defendant to such insurer, and
certain photographs relating to the accident previously exhibited to plaintiff by the insurer. 73 Even when it appeared that the plaintiff's statement had been turned over to an attorney, it was not privileged and production was ordered. 7 4 An insurer may be examined regarding written
statements by plaintiff and his passengers obtained at the time of the
accident, and also physicians' reports. 7 5 An insurance carrier, if it has
"Barter v. Eastern Steamship Lines, 1 F. R. D. 65, 1 F. R. S. 26b.22, case 2

(S. D. N. Y. 1939).

'0 Creden v. Central R. R., 1 F. R. D. 168, 2 F. R. S. 33.324, case 2 (E. D. N. Y.
1940); Maryland v. Pan-American Bus Lines, 1 F. R. D. 213, 3 F. R. S. 26b. 211, case 3
(D. Md. 1940); cf. F. & M. Skirt Co. v. Wimpfheimer & Bro., Inc., 25 F. Supp. 898
(D. Mass. 1939).
71
Conneway v. City of New York, 32 F. Supp. 54 (E. D. N. Y. 1940); Joy Mfg.
Co. v. City of New York, 30 F. Supp. 403 (S. D. N. Y. 1939).
"Cortese v. British Ministry of War Transport, 8 F. R. S. 30a.22, case 4 (D. C.
N. Y. 1944); Colpak v. Hetterick, 40 F. Supp. 350 (E. D. N. Y. 1941); Price v.
Levitt,
29 F. Supp. 164 (E. D. N. Y. 1939).
78
Bough v. Lee, 28 F. Supp. 673 (S. D. N. Y. 1939).
7
Bough v. Lee, 29 F. Supp. 498 (S. D. N. Y. 1939).
7"Colpak v. Hetterick, 40 F, Supp. 350 (E. D. N. Y. 1941); Matthies v. Connolly
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made an investigation, may be examined as to whether the automobile
of the defendant owner was being used in the business of a co-defendant
76
at the time of the accident.
Attorneys for Adverse Party. This question is discussed under the
77
sub-title "Privilege."1
Persons Confined in Prison. The deposition of a person confined in
prison is expressly provided for by Rule 26(a). Formerly such testimony
could be secured only by a writ of habeas corpus ad testificandum, issued
in the discretion of the court. 78 This provision should also apply when
a prospective witness is confined against his will, as, for example, in an
insane asylum. Allowance or refusal is within the discretion of the court,
and a showing of necessity should be made.
Order of Examination
In the absence of some special and good reason, examinations should
proceed in the order in which they are demanded. Thus, when defendants
serve notice to take depositions of plaintiff at the time their answer or
plea is filed, and thereafter plaintiff serves notice to take the depositions
Similarly,
of defendants, defendants are entitled to examine first.7 9
plaintiff who first serves notice to take depositions is permitted to conduct the examination first, although defendant also serves notice naming
a date earlier than that named by plaintiff.8 0 Under this principle the
defendant enjoys a slight advantage, since he may serve his notice with
his answer or plea and thus gain priority.
The principle that examinations under this rule should be taken in the
order demanded is not inflexible and may be varied in particular cases.
Accordingly, when plaintiff first obtained an order to take depositions
before answer but was prevented from proceeding because of defendant's
motions addressed to the complaint, the defendant was not permitted to
gain priority by serving notice of examination with answer some days in
advance of the service of plaintiff's notice. 8 '
Co., 2 F. R. D. 277 (E. D. N. Y. 1941).

"Kulich v. Murray, 28 F. Supp. 675 (S. D. N. Y. 1939).
7
Infra p. 168.
7
-Hodginsv. State, 139 Fla. 226, 190 So. 875 (1939).
"Isbrandsten v. Moiler, 7 F. R. D. 188 (S.D. N. Y. 1947).
"Shamokin Woolen Mills v. Cortille Fabrics, 2 F. R. D. 25 (S.D. N. Y. 1941).
"Hillside Amusement Co. v. Warner Bros. Pictures, Inc., 2 F. R. D. 275 (S.D. N.
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Scope and Limitation of Examination
Rule 26(b) provides that, unless otherwise ordered by the court as
provided by Rule 30(b) or (d), any party or witness may be examined
regarding any matter not privileged that is relevant to the subject involved
in the pending action, whether relating to the claim or defense of the
examining party or to the claim or defense of any other party, including
the existence, description, nature, custody, condition, and location of any
books, documents, or other tangible things, and the identity and location
of persons having knowledge of relevant facts.
Under this rule the scope of examination is at least as broad as an
examination at the trial. The rule has a double purpose: to aid the
examining party to prepare for trial; and to adduce testimony for use
at trial. The examination may be exploratory, for the purpose of preparation and investigation. 82 According to the weight of authority this
procedure allows examination into matters that may not be admissible in
evidence and extends beyond the provisions governing admissibility at
83
trial.
Depositions can be used to obtain disclosure of the names and addresses of witnesses. Thus, a defendant in a personal injury action may
properly request the names of eye-witnesses to the accident. 8 4 When
it appears from the examination that documentary evidence exists and
that the deponent has possession or custody of the papers, he may, if
requested, produce them for inspection. If he refuses, then an attempt
may be made to compel their production.
There is no express provision in Rule 26 for the production of documents, the only provision being that the attendance of witnesses may
be compelled as provided in Rule 45. Before amendment, Rule 45(d) (1)
provided that a subpoena for production of documentary evidence in
taking a deposition should not be used without an order of court, thereby
clearly implying that such a subpoena could be used if a court order was
obtained. This has been clarified by the amendment to Rule 45 by
providing:
V. 1942).
82

Vassardakes v. Parish, 2 F. R. D. 207 (S. D. N. Y. 1941).

31Hickman v. Taylor, 153 F.2d 212 (C. C. A. 3d 1945), af'd, 329 U. S. 495

(1947) ; Engl v. Aetna Life Ins. Co., 139 F.2d 469 (C. C. A. 2d 1943).
8
'Creden v. Central R. R., 1 F. R. D,'168, 2 F. R. S. 33.324, case 2 (E.D. N. Y.
1940).
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"The subpoena may command the person to whom it is directed to
produce designated books, papers, documents, or tangible things
which constitute or contain evidence relating to any of the matters
within the scope of the examination permitted by Rule 26(b), but
in that event the subpoena will be subject to the provisions of
subdivision (b) of this Rule 45."

The provision requiring leave of court for the issuance of subpoena has
been omitted.
The counterpart of Federal Rule 34 in our procedure has been Common Law Rule 54, adopted by the Supreme Court of Florida and effective September 11, 1939. Production of books and other papers may
also be compelled by subpoena duces tecum, 8 5 or by motion under section 90.16 of the Florida Statutes. Under either procedure the party
seeking inspection of the documents in a common-law action is not entitled to have them before trial.8 6 The Florida Chancery Act,8 7 however, provides that the production of documents may be required for
inspection before trial as well as at trial.s8
Prior to the federal rules, a common limitation on discovery was
that it would be denied to a person that already possessed either the
knowledge or a ready means of acquiring it, and some of the cases decided
under the federal rules have held to this view and have limited discovery
accordingly. 89
This construction has been criticized frequently and
forcefully, however. 90 Such a limitation is not in accord with the true
purpose of the rules, namely, to shorten and simplify trials. Knowledge
of facts by a party is far different from ability to prove them. It is
hardly logical that a party, merely because he knows the facts, should
85

1n re Subpoena Duces Tecum, 248 Fed. 137 (E. D. Tenn. 1916); State ex rel.
Everglades Cypress Co. v. Smith, 104 Fla. 91, 139 So. 794 (1032); 4 WIGMORE,
EVIDENCE §2199 (3d ed. 1940) ; 1 THOMPSON, TRIALS 589 (2d ed. 1918).
"'Carpenter v. Winn, 221 U. S. 533 (1911) ; Sinclair v. Gray, 9 Fla. 71 (1860).
"7FLA. STAT. 1941, §§63.48(5), 63.49.
"8Commercial Bank v. Atlanta Ry., 120 Fla. 167, 162 So. 512 (1935).
"Babcock & Wilcox Co. v. North Carolina Pulp Co., 25 F. Supp. 596 (D. Del
1938); B. B. Chemical v. Cataract Chemical Co., 25 F. Supp. 472 (W. D. N. Y.
1938); Norton v. Cooper-Jarrett, Inc., 1 F. R. D. 92 (N. D. N. V. 1938).
'02 MOORE, FEDERAL PRACTICE 2477 (Supp. 1947); Haltzoff, Instruments of Discovery Under Federal Rules of Civil Procedure, 41 Micn. L. REv. 205, 206 et seq.

(1942); Willis, Procedure in Patent Cases Under the New Federal Rules, 30 GEO. L. J.
348, 363 (1942).
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be deprived of admissions by the opposing party. In line with this reasoning, other cases expressing the preferable view have accorded no significance to the possession of knowledge by the party seeking discovery, and
accordingly it has been held that knowledge of the existence of the facts
by the moving party will not justify a refusal of examination of the other
party. 9 '
Relevancy. Aside from the matter of privilege, the only restriction
placed on evidence obtainable on discovery examination is that the evi92
dence must be relevant to the subject-matter involved in the action.
The examination is not limited to competent testimony or evidence, although some cases have held that the word "relevant" means "material
and competent under the rules of evidence." 9 3 In line with such reasoning it has been held that hearsay testimony cannot be taken, and that
inquiry cannot be made into matters amounting to hearsay. 9 4
The contrary, and better, view has been often maintained, however. 9 5
Questions of relevancy of testimony are quite properly construed more

'Bowles v. Safeway Stores, Inc., 4 F. R. D. 469 (W. D. Mo. 1945); American
S. S. Co. v. Buckeye S: S. Co., I F. R. D. 773 (W. D. N. Y. .1941); Samuel Goldwyn,
Inc., v. United Artists Corp., 35 F. Supp. 633 (S.D. N. Y. 1940); Nakken Patents
Corp. v. Rabinowitz, I F. R. D. 90 (E. D. N. Y. 1940); Kingsway Press, Inc., v.
Farrell Pub. Corp., 30 F. Supp. 775 (S.D. N. Y. 1939); Benevento v. A. & P. Food
Stores, Inc., 26 F. Supp. 424 (E. D. N. Y. 1939).
"Rosseau v. Langley, 7 F. R. D. 170 (S.D. N. Y. 1945).
"Poppino v. Jones Store Co., 1 F. R. D. 215 (W. D. Mo. 1940); Benevento v.
A. & P. Food Stores, Inc., 26 F. Supp. 424 (E. D. N. Y. 1939).
"See, e.g., United States v. Silliman, 65 F. Supp. 665, 8 F. R. S. 26b.52, case 1
(D.N. J. 1946) ; In re Citizens Casualty Co. of New York, 3 F. R. D. 171, 7 F. P. S.
26b.211, case I (S. D. N. Y. 1942); Colpak v. Hetterick, 40 F. Supp. 350 (E.D.
N. Y. 1941); Matthies v. Connolly Co., 2 F. R. D. 277, 6 F. R. S. 30a.22, case 1
(E. D. N. Y. 1941); Maryland v. Pan-American Bus Lines, I F. R. D. 213 (D. Md.
1940); Rose Silk Mills, Inc., v. Insurance Co. of North America, 29 F. Supp. 504
(S.D. N. Y. 1939).
"'See, e. g., Engl v. Aetna Life Ins. Co., 139 F.2d 469 (C.C. A. 2d 1943);
Pueblo Trading Co. v. Reclamation Dist. No. 1500, 4 F. R. D. 471, 9 F. R. S.33.321,
case 4 (N.D. Cal. 1945); Patterson Oil Terminals, Inc., v. Charles Kurz & Co., Inc.,
9 F. R. S.33.321, case 2 (E.D. Pa. 1945); Bloomer v. Sirian Lamp Co., 4 F. R. D.
167, 8 F. R. S. 26b.31, case 3 (D.Del. 1944); Crosby Steam Gage & Valve Co. v.
Manning, Maxwell & Moore, Inc., 51 F. Supp. 972, 8 F. R. S. 26b.31, case 1 (D.
Mass. 1944); Hercules Powder Co. v. Rohm & Haas Co., 3 F. R. D. 302, 7 F. R. S.
45b.311, case 2 (D.Del. 1942); Moore v. Hormel & Co., 2 F. R. D. 340, 6 F. R. S.
30b.41, case 1 (S.D. N. Y. 1942); DeSeversky v. Republic Aviation Corp., 2 F. R. D.
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loosely upon pre-trial examination than at the trial.9 6 By all rules
of evidence, hearsay is incompetent but may be relevant; copies of
documents, secondary entries, and entries not in the usual course of
business are likewise relevant though not competent. Rule 26 provides for a pre-trial procedure which serves the dual purpose of discovering facts for the preparation of a case, and of obtaining testimony for
use on trial. When the distinction between these two purposes is observed,
the policy of the hearsay rule has no application unless there is an attempt
to introduce the testimony into evidence at the trial, at which time the
objection may be raised.
The amendment to Rule 26(b) removes all doubt as to the scope
of examination by adding that it is not ground for objection that the
testimony will be inadmissible at the trial if jhe testimony sought appears
reasonably calculated to lead to the discovery of admissible evidence.
The time to determine the relevancy of evidence sought on depositions
is at the trial, and not on motion to terminate or limit the examination,
unless it plainly appears at the taking of the deposition that such evidence
can have no possible bearing on the issues. 97 Thus, in an action based
on a conspiracy between the defendants it would be practically impossible
to determine in advance the scope of testimony or its relevancy, and
accordingly motions to limit the scope of examinations were denied.9 8
Privilege. "Privilege" as used in these rules includes all that is
comprehended in the rules of testimonial exclusion, but such "privilege"
is not identical with "privilege" in the law of evidence as a ground for
excluding testimony. A witness is not required to disclose privileged

113, 5 F. R. S. 26b.31, case 5 (E. D. N. Y. 1941); Application of Zenith Radio Corp.,
1 F. R. D. 627, 4 F. R. S. 30b.21, case 1 (E. D. Pa. 1941); Lewis v. United Air Lines
Transport Corp., 32 F. Supp. 21 (W. D. Pa. 1940); Steingut v. Guaranty Trust Co. of
New York, 58 F. Supp. 623, 4 F. R. S. 26b.5, case 2 (S. D. N. Y. 1940); Stevenson v.
Melady, 1 F. R. D. 329, 3 F. R. S. 26b.31, case 1 (S. D. N. Y. 1940). For discussion as
to the broad scope of discovery see Hoffman v. Palmer, 129 F.2d 976, 995-997 (C.C.A.
2d 1942), afj'd on other grounds, 318 U. S. 109 (1942); Note, 45 COL. L. REv. 482
(1945).
8
" Conmar Products Corp. v. Lamar Slide Fastener Corp., 2 F. R. D. 154 (S. D. N. Y.
1941).
7
" Application of Zenith Radio Corp., 1 F. R. D. 627, 4 F. R. S. 30b.21, case 1 (E. D.
Pa. 1941).
8
" Heiner v. North American Coal Corp., 3 F. R. D. 63 (W. D. Pa. 1942).

https://scholarship.law.ufl.edu/flr/vol1/iss2/2

20

Mehrtens: Deposition and Discovery in Florida Under the Federal Rules
DEPOSITION AND DISCOVERY IN FLORIDA
matter. When privilege exists it must be asserted by the person involved.09 Privilege may be waived, and if a client has previously waived
privilege his attorney may not invoke it when the attorney's deposition
is taken.' 0 0
The question of privilege should be raised on the taking of the
deposition, and motion should be made at that time under Rule 30(d)
either to the court before which the action is pending or to the court of
the circuit within which the deposition is being taken. The issue of privilege is not to be left to deponent's own determination, and the objection
should be made pursuant to the rule providing for motion to terminate
or limit the examination, rather than pursuant to the rule providing for
protection of parties and deponents.3-0 The question of privilege may
also be determined on a motion under Rule 37(a) to compel deponent to
answer a question.' 0 2 In Florida the most generally recognized grounds
of privilege are protection from self-incrimination, attorney-and-client
relationship, and communications made by one spouse to the other in
the confidence of the marital relationship.
An attorney cannot be compelled, without the consent of his client,
to divulge any communications made to him by the client in the course
of his professional employment. The rule extends to communications
made by a party to an attorney with a view to employing him professionally, as well as to letters between a non-resident and an attorney even
though the attorney is not later employed.' 0 3 This privilege is not
waived by the testimony of the client, without objection, that he had
not made a certain statement to his attorney.' 0 4 When the attorney
represents both parties, conversations 'between them in his presence are
not privileged.10 5 No privilege attaches to communications between
attorney and client with respect to transactions constituting the making
of a false claim or the perpetration of a fraud.' 0 6
A corporate defendant's counsel, who is also a director and officer of
"Lewis v. United Air Lines Transport Corp., 31 F. Supp. 617 (W. D. Pa. 1940),

modified on reargument,32 F. Supp. 21 (W. D. Pa. 1940).
1
"Knaust Bros., Inc., v. Goldschlag, 28 F. Supp. 188, 2 F. R. S. 26b.41, case 1
(S. D. N. Y. 1939).
"1 French v. Zalstem-Zalessky, 1 F. R. D. 240 (S. D. N. Y. 1940).
102Broadbent v. Moore-McCormick Lines, 5 F. D. R. 220 (E. D. Pa. 1946).

1"Keir v. State, 152 FIa. 389, 11 So2d 886 (1943).
"'Seaboard A. L. Ry. v. Parker, 65 Fla. 543, 62 So. 589 (1913).
"Dominguez v. Citizens Bank, 62 Fla. 148, 56 So. 682 (1911).
"O'Kneale v. Williams, 158 Fla. 811, 30 So.2d 284 (1947).
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.- lui corporation, has been compelled to answer questions seeking information wxhich such counsel's firm had obtained from third parties, when
the infornation was relevant and its lack would have caused plaintiff
h.rdshl, a,-d prejudice to his case.' 0 7 Discovery may be had concerning
docunm'nts ir, existence prior to the litigation, even though they have
been turned over to an attorney in preparation for trial.1o 8
The extent to which a party might inquire into statements, photograp'"., and writings obtained or prepared by the adverse party, his
attorneys, agents, or insurers, in anticipation of or preparation for litigation., arose in a large number of cases. The decisions were in hopeless
conflict. Many courts allowed discovery, while a number refused for
various reasons. Although the argument of privilege was generally rejected, some courts restricted discovery to admissible evidence; others
regarded such discovery as a penalty on diligence and a premium on
laziness.
The question came before the Supreme Court of the United States in
Hickman v. Taylor 09 on appeal from a decision1 o that statements of
witnesses taken by a party's attorney prior to and in anticipation of
possible litigation were not as of right a proper subject of discovery, in
view of the general policy against invading the privacy of an attorney's
work in preparing for trial. An exception was recognized, however, as
to instances in which the opposing party could establish "adequate reasons" and a showing of necessity. The Court rejected contentions that
the discovery would penalize the diligent or constitute a "fishing expedition," and stated that the documents fell outside the scope of the attorneyclient privilege and were accordingly not protected from discovery on
that basis. The decision affirmed the circuit court's reversal of a district
court adjudgment of contempt for refusal to obey an order to produce
written statements of witnesses or memoranda of their oral statements
obtained by counsel after he had been retained but prior to suit, but
the Supreme Court carefully pointed out that on the admitted facts of
record respondent had been asked for "more than an ordinary request
for relevant, non-privileged facts in the possession of his adversaries or
their counsel." ' l Discovery was sought "as of right of oral and written
'"°Stone v. Grayson Shops, Inc., 16 U. S. L. WEEK 2438 (S. D. N. Y. Feb. 20, 1948).
0
0' Kane v. News Syndicate, I F. R. D. 738, 4 F. R. S. 34.42, case 2 (S. D. N. Y.
1941).
1o329 U. S. 495 (1947).

"'Hickman v. Taylor, 153 F.2d 212 (C. C. A. 3d 1945), afJ'd, 329 U. S. 495 (1947).
'.Hickman v. Taylor, 329 U. S. 495, 508 (1947).
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statements of witnesses whose identity is well known and whose availability to petitioner appears unimpaired" after answers to searching
interrogatories. 112
The decision must accordingly be evaluated in the light of the follow113
ing significant caveat:
"We do not mean to say that all written materials obtained or
prepared by an adversary's counsel with an eye toward litigation
are necessarily free from discovery in all cases. Where relevant and
non-privileged facts remain hidden in an attorney's file and where
production of those facts is essential to the preparation of one's case,
discovery may properly be had. Such written statements and documents might, under certain circumstances, be admissible in evidence
or give clues as to the existence or location of relevant, facts. Or
they might be useful for purposes of'impeachment or corroboration.
And production might be justified where the witnesses are no longer
available or can be reached only with difficulty. Were production
of written statements and documents to be precluded under such
circumstances, the liberal ideals of the deposition-discovery portions
of the Federal Rules of Civil Procedure would be stripped of much
of their meaning. But the general policy against invading the
privacy of an attorney's course of preparation is so well recognized
and so essential to an orderly working of our system of legal procedure that a burden rests on the one who would invade that privacy to establish adequate reasons to justify production through
a subpoena or court order. That burden, we believe, is necessarily
implicit in the rules as now constituted."
Letters from a husband to his wife, or from the latter to the former,
are inherently privileged and protected from exposure in evidence wheresoever they may be."1 4 The privilege adheres to communications made
during marriage, even though the parties are divorced thereafter.115
In this State communications between a physician and his patient
are not privileged. 116 Likewise, at common law and therefore in Florida,
=Ibid.
'"Id. at 511-S12.

"'Mercer v. State, 40 Fla. 216, 24 So. 154 (1898).
2"Rance v. Hutchinson, 131 Fla. 460, 179 So. 777 (1938).
'"Florida Power & Light Co. v. Bridgeman, 133 Fla. 195, 182 So. 911 (1938).
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there is no privilege with regard to communications made to an accountant, to a banker, between co-tenants or co-partners, to detectives, or to
117
newspaper editors or reporters.
Annoyance, Embarrassment or Oppression. Further limitations are
found in Rule 30(b) providing for orders to protect parties and deponents
and authorizing the court to "make any other order which justice requires
to protect the party or witness from annoyance, embarrassment or oppression," and in Rule 30(d) providing that the deposition may be terminated or limited upon a showing "that the examination is being conducted
in bad faith or in such manner as unreasonably to annoy, embarrass or
oppress the deponent or party." The two rules must be read together,
and any annoyance or embarrassment caused must be of an unreasonable
character in order to justify court intervention.
The terms are used in their usual sense as a convenient general classification. "Oppression" is said to be an act of cruelty, severity, unlawful domination, or excessive use of authority. It has not acquired any strictly legal
meaning and is taken in its ordinary sense.1" 8 "Embarrassment" is used
in its ordinary meaning. "Annoyance" is frequently used in connection
with nuisances. 119 The word "nuisance" is in turn sometimes used in a
popular sense as synonymous with "annoyance" or "disturbance," mean20
ing anything that works hurt, inconvenience, or damage.'
The mere fact, however, that a deponent may be annoyed, embarrassed, or oppressed by the necessity of giving evidence is not sufficient
unless the degree thereof is unreasonable; compelling a witness to disclose
information, even though it could be obtained from any one of a number
of other people, is not necessarily unreasonable and does not require
limitation of the scope of the inquiry. Even a very slight inconvenience
may be unreasonable, however, and entitle deponent to protection against
it.1 2 1 The test is the practical burden on the deponent when weighed
against the amount of benefit to the discoverer, as determined by the
court in its discretion. Although the mere fact that a party would be

" See 70 C. J. 377.
"'See United States v. Deaver, 14 Fed. 595, 597 (W. D. N. C. 1882).

."See

Prior v. White, 132 Fla. 1, 20, 180 So. 347, 355 (1938).
"'Green River v. Bunger, 50 Wyo. 52, 58 P.2d 456 (1936).
"'See Application of Zenith Radio Corp., I F. R. D. 627, 630 (E. D. Pa. 1941).
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required to absent himself from some of his usual business affairs is insufficient to justify a ruling that he is being subjected to annoyance,
embarrassment, or oppression,12 discovery has been refused when to
allow it would seriously injure the business of deponent and would confer
only relatively slight benefit upon the other party.1 2 3 If the action has
been begun without probable cause or as an instrument of malice, discovery will be denied.' 2 4 It may be considered oppressive to take a
deposition at a distant point if no real necessity therefor is shown. An
example of what might be considered oppression or embarrassment is
an attempt to take depositions, or to threaten to take them, with the
possibility of newspaper publication for purposes of blackmail or forcing
settlement in instances affecting the reputation or credit of the deponent.
Such a situation might arise in divorce, false imprisonment, malicious
prosecution, or like cases.' 2 5
A notice to take depositions will not be vacated, however, on a mere
allegation, without -proof, that the examination is sought in bad faith
or is for the purpose of embarrassing the deponent. 12 6 Whenever a
protective order is sought, the movant must substantiate the charge or
it will be denied. A motion to set aside an order for oral examination
of defendant on the ground that the proposed examination would require
eight or nine days was denied without prejudice, since the court could not
assume, in the absence of proof, that the examination was sought in bad
faith or would be conducted with any intention to annoy, embarrass, or
oppress the defendant. 12 7 In an action for personal injuries, the fact
that plaintiff had availed himself of every pre-trial proceeding allowed
was held insufficient to warrant refusal of the right to take depositions.
The court stated: "I regard this not as an objection to this examination,
but rather [as] an indication of alertness on the part of the attorney for
the plaintiff." 128 The burden is always upon the one from whom a
pre-trial disclosure is sought lo satisfy the court that there is substantial
12 9
ground for denying disclosure.
"2 Goldberg v. Raleigh Manufacturers, 28 F. Supp. 975 (D. Mass. 1939).
12
'Star Kidney Pad Co. v. Greenwood, 3 Ont. 280 (1883).
"2'Sinclair Refining Co. v. Jenkins Petroleum Process Co., 289 U. S. 689 (1933).
"'SeeDYER-S darH, FEnA EXAmINATIONS BEFORE TRIAL 119 (1939).
""Zuckerman v. Pelot, 1 F. R. D. 130 (S. D. N. Y. 1940); Piccard v. Sperty Corp.,
30 F. Supp. 171 (S. D. N. Y. 1939).
"'Michels v. Ripley, 1 F. R. D. 332 (S.D.N. Y. 1939).
'2'Kulich v. Murray, 28 F. Supp. 675, 676 (S. D. N. Y. 1939).
"'Teller v. Montgomery Ward & Co., 27 F. Supp. 938 (E. D. Pa. 1939).
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Examination and Cross-Examination

The examination and cross-examination of witnesses may proceed as
permitted at the trial under Rule 43(b), which provides that a party may
interrogate any unwilling or hostile witness by leading questions. A party
may call an adverse party, including an officer, director, or managing
agent of a public or private corporation, or a member or manager of a
partnership or association, and interrogate him by leading questions and
contradict and impeach him in all respects available to the adverse party
himself; and such witness may be contradicted and impeached by or on
behalf of the adverse party also.
Any unwilling or hostile witness may be interrogated by leading
questions. If a party does not call the witness as an unwilling or hostile
witness, however, and the record does not indicate that he is so regarded,
the party calling him vouches for his credibility and may not discredit
his testimony on appeal. 3 0o Employees of a corporate party having
limited authority are not officers, directors, or managing agents of the
13
corporation in the sense of permitting examination by the adverse party. '
When the adverse party or its officers or agents or an unwilling or hostile
witness is examined, the safest practice is to state expressly for the record
that such witness is being examined pursuant to Rule 43(b), thereby
clearly showing the intention not to be bound by his testimony. If the
witness is not a party but is unwilling or hostile, facts demonstrating his
reluctance or hostility should be developed at the outset. This may be
done by showing that the witness will be directly or indirectly affected
by the decision in the cause, by establishing his prejudiced relation to
one of the issues or one of the parties, such as family-member, relative,
employee, or opponent in other litigation, or by showing any conduct or
utterance indicating a special sympathy, bias or hostility.
The scope of the cross-examination is limited to the subject-matter of
the examination-in-chief. 132 This rule is subject to enlargement within
the discretion of the trial judge in special cases.' 3 3 As a practical matter,

... Howard v. Swagart, 161 F.2d 651 (App. D. C. 1947) ; Universal Pictures Co. v.
Harold Lloyd Corp., 162 F.2d 354 (C. C. A. 9th 1947).
"'Peterson Construction Co. v. LaFayette County, 2 F. R. S. 43b.2, case 1 (D. C.
Wis. 1939).
... Kincaide v. Mickles, 144 F.2d 784 (C. C. A. 8th 1944); Moyer v. Aetna Life
Ins. Co., 126 F.2d 141 (C. C. A. 3d 1942).
.sWillis v. Russell, 100 U. S. 621 (1879).
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however, this restriction is of slight effect, since Rule 26(f) provides that
a party shall not be compelled to make a person his own witness merely by
taking his deposition; and accordingly the same individual is often called
for a separate deposition by opposing counsel. Furthermore, if the party
taking the deposition examines on only limited matters, the other party
may immediately thereafter examine the deponent by direct examination,
without notice and without making the witness his own.
As a general rule there is a tendency for lawyers not to ask many
questions of their own clients after the party seeking discovery has finished.
Lawyers having experience in the matter say they refrain from questioning their clients at a discovery hearing initiated by the adverse party, not
because it is considered improper, but simply because they have no desire
to add to their adversary's knowledge. 13 4
Use of Depositions
There is a marked distinction between the right to take depositions and
the right to use them at the trial. There are no restrictions other than
relevancy and privilege on the right to take depositions, but definite limitations are placed on the right to use them, based on the importance- of
presenting the testimony of witnesses orally in court. A deposition is a
substitute or second best, not to be used when the original is at hand,
for it deprives the jury of the advantage of having the witness before
2
it. 35
Exclusion of a deposition showing on its face that deponent was
present in the city was not error in the absence of a showing that he
was unable to be present in court and testify.136 Any trial lawyer of
experience knows the value and effect of having witnesses and client
testify in person, and will endeavor to have them at the trial. For the
same reasons he is usually content to have the adverse party's testimony
given by deposition.
Rule 26(d) provides that at the trial or upon the hearing of a motion
or an interlocutory proceeding any part or all of a deposition, so far as
admissible under the rules of evidence, may be used against any party
who was present or represented at the taking of the depdsition or who
had due notice thereof in accordance with any one of the following
provisions:
"'See RAGoLAD, DiscovER BEFORE TRIAL 82 (1932).
... Arnstein v. Porter, 154 F.2d 464 (C. C. A. 2d 1946).
"'Andrews v. Hotel Sherman, 138 F.2d 524 (C. C. A. 7th 1943).
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1. Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of deponent as a
witness.
2. The deposition of a party, including anyone who at the
time of taking the deposition was an officer, director, or managing
agent of a public or private corporation, partnership, or association
which is a party may be used by an adverse party for any purpose.
3. The deposition of a witness, whether or not a party, may
be used by any party for any purpose if the court finds: (a) that
the witness is dead; or (b) that the witness is at a greater distance
than 100 miles from the place of trial or hearing, or is outside the
United States, unless it appears that the absence of the witness was
procured by the party offering the deposition; or (c) that the
witness is unable to attend or testify because of age, sickness,
infirmity, or imprisonment; or (d) that the party offering the
deposition has been unable to procure attendance of the witness
by subpoena; or (e) upon application and notice, that such exceptional circumstances exist as to make it desirable, in the interest
of justice and with due regard to the importance of presenting the
testimony of witnesses orally in open court, to allow the deposition
to be used.
4. If, as is permissible, only a part of a deposition is offered
in evidence by a party, an adverse party may require him to introduce all of it relevant to the part introduced, and any party may
introduce other parts. Substitution of parties does not affect the
right to use depositions previously taken; and, when an action in
any court of the United States or any state has been dismissed and
another action involving the same subject-matter is afterward
brought between the same parties or their representatives or successors in interest, all depositions lawfully taken and duly filed
in the former action may be used in the latter as if originally taken
therefor.
Apart from discovery, there are only three purposes for which a
deposition may be used: (1) for impeachment, (2) to show admissions,
and (3) as substantive evidence, when witnesses are unavailable at the
trial; this presents the common situation of the use of a deposition de
bene esse.
As a general rule a deposition taken without notice in a case in which
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the adverse party was not a party or in privity cannot be used against
him, 13 7 and relevancy to the present issues will not make it admissible.
Exceptions to this rule arise when the witness is dead, in which event the
deposition may be used as evidence of his declarations, 13 8 or to show
ancient possession or pedigree. 13 9
It is further provided by statute that if a plaintiff dismisses a suit or
takes a nonsuit and afterwards commences another suit, all depositions
lawfully taken for the first suit may be used in the second, in the same
manner and subject to the same conditions and objections as if originally
taken for the second suit. This provision is effective, however, only if
the deposition is duly filed in the court in which the first suit is pending
and remains in the custody of that court from the termination of the first
1 40
suit until the commencement of the second.
The Florida statute is very similar to the federal rule. It has been
held in Florida that a deposition taken in a former suit between the parties
on the same cause of action is not admissible without showing that the
deposition has been preserved and perpetuated in accordance with the
above statute and the rules of practice.14 1 A subsequent decision approves
admission, in the discretion of the court, of a deposition taken for a prior
trial from a witness testifying in person at the second trial, when the
memory of the witness at the time of the deposition was obviously clearer
than it was in his personal testimony. The court stated that both versions
constituted appropriate evidence and should be considered in connection
14 2
with each other.
The mere taking of a deposition and filing it in the case does not
make the deposition a part of the record for purpose of judicial notice
without its being offered in evidence. 14 3 It is not evidence until offered
by one of the parties, but once offered it is common property and may
be used by either party. The party taking and filing the deposition is
not compelled to use it, and the other party may offer it on his own behalf
T
1"
Gaines v. Relf, 12 How. 472 (U. S. 1851).

'28 Joice v. Alexander, 13 Fed. Cas. 907, No. 7,435 (C. C. D. C. 1808).
"'Virginia & West Va. Coal Co. v. Charles, 251 Fed. 83 (W. D. Va. 1917), ajj'd,

254 Fed. 379 (C. C. A. 4th 1918); Bouderau v. Montgomery, 3 Fed. Cas. 993, No.
1,694 (C. C. D. Pa. 1821).
1Fr. STAT. 1941, §91.28.
"'Atlantic C. L. R. R. v. Wauchula Truck Growers Ass'n, 95 Fla. 392, 118 So. 52
(1928).
"42Anderson v. Gaither, 120 Fla. 263, 162 So. 877 (1935).
"'Myers v. Roberts, 35 Fla. 255, 17 So. 358 (1895).
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14 4
if he desires to do so.

Any deposition may be used by any party to contradict or impeach
the deponent. In this situation the deposition is not used as proof of
the facts therein stated,14 5 but rather as a simple contradictory statement. For such purpose it is admissible though made in a different
action, without notice,14 6 and even if never filed. 1 4 7

When so used it

is regarded just as is any other statement of the witness.' 48 The use
of a deposition to show in it a contrary statement of a deponent who has
already testified is allowed, even though the witness is present and available, when it contains a statement inconsistent with the testimony of the
same witness already given. 149 A witness may not be impeached before
he has testified. 15 0 He may be impeached, however, by asking him
questions without reference to the deposition and then by referring to
the deposition and asking whether certain questions were asked and certain contradictory answers given at that time.'5'
The deposition of a party, including an officer, director, or managing
agent thereof, may be used by the adverse party at the trial for any
purpose rather than merely for impeachment. The deposition of a witness
not a party may be used for impeachment and for any other purpose if
the witness is dead,' 5 2 or is unable to attend or testify because of age,
sickness, infirmity, or imprisonment, if the party offering the deposition
is unable to procure the attendance of the witness by subpoena or if the
witness is more than 100 miles from the place of trial or is outside the
United States, unless it appears that his absence was procured by the
party offering the deposition. The distance named in the rule is determined by taking the ordinary usual route of public travel rather than
a straight line. If there are two routes the shorter is taken even though
53
the longer one may be more convenient and more frequently traveled.'
.. 'Broughton v. Crosby, 9 Fla. 254 (1860).
'"Midland Valley R. R. v. Ennis, 109 Ark. 206, 159 S. W. 214 (1913); Tomilson
v. Peninsular Naval Stores, 61 Fla. 453, 55 So. 548 (1911).
"'Charlton v. Kelly, 156 Fed. 433 (C. C. A. 9th 1907).
"'Chalmers v. United Ry., 153 Mo. App. 55, 131 S. W. 903 (1910); McCullough
Transfer Co. v. Pizzulo, 53 Ohio App. 470, 5 N. E.2d 796 (1936).
"'Charlton v. Kelly, 156 Fed. 433 (C. C. A. 9th 1907); Nash v. Yellow Poplar
Lumber Co., 109 Va. 14, 63 S.E. 14 (1908).
"'3 WsOORE,EVIDENCE §1416 (3d ed. 1940).
'Bryant v. United States, 120 F.2d 483 (C. C. A. 5th 1941).
.. Vaccaro v. State, 152 Fla. 123, 11 So.2d 186 (1942).
... Cervin v. Grant Co., 100 F.2d 153 (C. C. A. 5th 1938).
"'Green v. Victor Talking Mach. Co., 15 F.2d 869 (E. D. N. Y. 1926); Jennings
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It has been held under a similar statute that a witness who is casually
absent from home, even though he is more than 100 miles away, is not
within these provisions.' 5 4 If, however, he is sojourning at a place
beyond the distance for any lawful purpose, such as for his health, and is
likely to continue away at the time of trial, he comes within the rule.l a5
The deposition of a party or a witness may be used for any purpose
if the court finds upon application and notice that circumstances so exceptional exist as to make it desirable, in the interest of justice and yet
with due regard to the importance of presenting testimony orally in court,
to allow the deposition to be used.
Substitution of parties does not affect the right to use depositions
previously taken. When an action in either the federal or state court has
been dismissed and another action involving the same subject-matter is
afterward brought. between the same parties or their representatives or
successors in interest, all depositions lawfully taken and duly filed in
the former action may be used in the latter as if originally taken therefor.
Under this rule, which authorizes use of depositions upon a finding
of any one of the five enumerated conditions,' 5 6 the court will assume,
upon the adverse party's failure to object to depositions taken by him
and offered in evidence by his opponent, that one of the enumerated conditions exists or that the depositions are offered by agreement of the
57
parties.1
Objections to Admissibility
Rule 26(e) provides that, subject to the provisions of Rule 32(c),
objection may be made at the trial or hearing to the introduction of any
deposition or part thereof, for any reason requiring exclusion of the evidence if the witness were then present and testifying. Where applicable,
the provisions of Rule 32(c) are controlling. That rule provides that:
(1) objections to the competency of a witness, or to the competency, relevancy, or materiality of testimony, are not waived by failure to make
them before or during the taking of the deposition, unless the ground of
v. Menaugh, 118 Fed. 612 (C. C. D. Ind. 1902).
'Ex parte Humphrey, 2 Blatchf. 228, 12 Fed. Cas. 872, No. 6,867 (C. C. S. D.
N. Y. 1851).
1

"Mutual Benefit Life Ins. Co. v. Robinson, 58 Fed. 723 (C. C. A. 8th 1893).
Supra p. 176.
1
'Crist v. United States War Shipping Adm'n, 64 F. Supp. 934 (E. D. Pa. 1946).

15
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the objection is one that might have been obviated or removed if presented at that time; (2) errors and irregularities occurring at the oral
examination in the manner of taking the deposition, in the form of the questions or answers, in the oath or affirmation, or in the conduct of parties,
as well as errors of any kind that might be obviated, removed, or cured if
promptly presented, are disregarded unless seasonable objection thereto is
made at the taking of the deposition; and (3) objections to the form of
written interrogatories submitted under Rule 31 are waived unless served
in writing upon the party propounding them within the time allowed for
serving the succeeding cross or other interrogatories and within three
days after service of the last interrogatories authorized.
The old rule in Florida was that every objection to the competency
or credibility of the deponent, or to the propriety of any answers put to
or made by him, could be raised when the deposition was produced, in
the same manner as if the witness were being personally examined at the
trial. 158
Objections to the qualifications of the commissioner and the
sufficiency of the oath administered to the witnesses related to the competency of the witness and could accordingly be raised for the first time
at the trial. 15 9
Under the new rules, a party must move promptly if the ground of
objection is one that may be obviated or cured during the examination
of the witness. Objections that a question is leading, indefinite and uncertain, argumentative, misleading, contains more than a single proposition, assumes facts not proved, is insulting, or is asked for an improper
purpose; that an answer is incomplete or not responsive; or that a question calls for, or the answer constitutes, a conclusion, must be made during the examination.1 60 Likewise, it has been held that objections to
testimony or evidence as secondary must be made at the examination, and
that to permit the adverse party to enter the trial in reliance thereon,
without prior objection, constitutes a waiver.101 In short, any ground of
objection that can be obviated, cured, or removed if promptly made must

8

STAT. 1941, §91.20; Carrole v. Green, 56 Fla. 211, 47 So. 935 (1909);
Walls v. Endel, 17 Fla. 478 (1880).
Crockett v. Cassells, 95 Fla. 851, 116 So. 865 (1928).
.. Denny v. Guyton, 327 Mo. 1030, 40 S. W.2d 562 (1931).
"'Columbia-Knickerbocker Trust Co. v. Abbott, 247 Fed. 833 (C. C. A. 1st 1917).
"' FLA.

cert. denied, 248 U. S. 558 (1918); Forehand v. White Sewing Mach. Co., 195 Ala
208, 70 So. 147 (1915).
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be raised during the examination; otherwise it is waived.
Objections during the taking of the deposition should be specific, indicating not only the grounds of the objection but also the particular part
of the document or testimony, so that the adversary may be precisely
appraised.' 0 2 General objections are of no avail unless the evidence is
palpably prejudicial, improper, and inadmissible for any purpose or under
any circumstances.16a The interjection of the bare word "objection"
or the statement that a party "excepts" is not sufficient. 16 4 Objections
merely that evidence is irrelevant or immaterial are too general and will
not be considered if it is admissible for some purpose or harmless.' 8 5
An objection that evidence is "clearly inadmissible according to law" is too
general.' 6 6 Likewise an objection that evidence is "no proper testimony
for the jury"-is too vague and indefinite. 167 Objections to answers "because proper showing has not been made upon which to predicate said
answers" and that "said answers are immaterial" are too general.1 68 A
general objection to an entire deposition or to a specified portion will be
overruled if any part of the deposition or of such portion is admissible.' 60
Similarly, a blanket objection that answers are not responsive is unavailing
170
when some of the answers are responsive.
As a general rule a party does not waive his previous objection, seasonably made, to improper, illegal, or incompetent evidence merely by crossexamining the witness with relation to the objectionable matter, particularly when the cross-examination is not extended beyond the scope of
the evidence on direct examination. 1 1 The objections are waived, how-

"'Caldwell v. Peoples Bank, 73 Fla. 1165, 75 So. 848 (1917); Hoodless v. Jernigan,
46 Fla. 213, 35 So. 656 (1903).
1
.Caldwell v. Peoples Bank, 73 Fla. 1165, 75 So. 848 (1917); Platt v. Rowland,
54 Fla. 237, 45 So. 32 (1907); Williams v. State, 53 Fla. 89, 43 So. 428 (1907).
1
'Persons v. Beling, 116 Fed. 877 (C. C. E. D. N. C. 1902), affd sub nom.
Wirgman v. Persons, 126 Fed. 449 (C. C. A. 4th 1903).
...
Ryan v. State, 83 Fla. 610, 92 So. 571 (1922); Brown v. Bowie, 58 Fla. 199, 50

So. 637 (1909).
1

"Gantling v. State, 40 Fla. 237, 23 So. 857 (1898).

'" 7Withers v. Sandlin, 36 Fla. 619, 18 So. 856 (1896).
""Butler v. Ederheimer, 55 Fla. 544, 47 So. 23 (1908).
"'Branford v. Lehigh Zinc & Iron Co., 33 Fed. 677 (C. C. S. D. N. Y. 1887), ajfd,
150 U. S. 665 (1893); Farrell v. Anderson-Herlin-Varnell Co., 211 Ala. 238, 100 So.
205 (1924).
17Age-Herald Pub. Co. v. Waterman, 202 Ala. 665, 81 So. 621 (1919).

"17Louette v. State, 152 Fla. 495, 12 So.2d 168 (1943).
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72
ever, if the cross-examiner at the trial makes the witness his own.'
Objection to cross-examination is waived by asking substantially the same
questions on reexamination-in-chief.' 7 3 On the other hand, it has been
held that reexamination by plaintiff of a witness on matters elicited over
objection on cross-examination does not waive the objections made on
74
cross.'

Effect of Taking or Using Depositions
A party does not make a witness his own for any purpose merely by
taking his deposition, or by using the deposition to impeach the deponent.
Furthermore, the use at the trial by an adverse party of the deposition
of the other party or of his representative does not make the deponent
the witness of the user. In every other case, however, the party using
a deposition at the trial makes the deponent his witness. At the trial
or hearing any party may rebut any relevant evidence contained in a
1 75
deposition, whether introduced by him or by any other party.
III.

DEPOSITIONS TO PERPETUATE TESTIMONY

Before Action
Under Rule 27 a person who expects to be a party to an action, but
is presently unable to bring it or cause it to be brought, may file a verified petition requesting an order to take depositions of the persons named
therein for the purpose of perpetuating their testimony. Under Rule
27(a) (4) he may perpetuate his own testimony or that of any other
person regarding any matter cognizable in the federal courts or the courts
of the state in which taken.
The petition must contain the matters required by the rule. It is
advisable to show the existence of the particular circumstances, even
though the court will take judicial notice that the lapse of time is replete
with hazards and unexpected events, regardless of the age, health, or general status of the witnesses.' 7 6 The reasons stated must show a danger

... McIlvane v. First Natl. Bank, 33 S. D. 389, 146 N. W. 574 (1914).
"'McComb v. Farrow, 128 Va. 455, 104 S. E. 812 (1920).
"'Balcom v. Shipley Co., 55 Cal. App. 474, 204 Pac. 39 (1922).
" Fed. Rule 26(f).
'"Petition of Ernst, 2 F. R. D. 447 (S.D. Cal. 1942).
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of losing the evidence by delay, but ordinarily a showing that the
petitioner is presently unable to bring the action or cause it to be brought
177
is sufficient to warrant entry of an order allowing the depositions.
A copy of the petition and notice of the hearing must be served
twenty days before the hearing. Constructive service may be ordered if
personal service cannot with due diligence be made. The court appoints
attorneys for persons not personally served, and guardians ad litem for
any minors or incompetents.
If the court is satisfied that the perpetuation of the testimony may
prevent a failure or delay of justice, it enters an order naming or describing
the persons whose depositions may be taken, specifying the subject-matter
of the examination, and prescribing whether it shall be taken orally 'or by
written interrogatories. A deposition taken under these rules, or which
if not so taken is admissible in evidence in the courts of the state where
taken, may be used in accordance with the provisions of Rule 26(d) in
any action involving the same subject-matter subsequently brought.
Question has been raised whether under this rul6 discovery may precede institution of suit or pleading. The rules themselves give no answer,
although the absence of any reference to discovery, such as is found in
Rule 26, creates the inference that discovery was not intended, as does
also the requirement that the petition set out the substance of the anticipated testimony. Commentators have disagreed upon the question.
Former Attorney General Mitchell, a member of the advisory committee,
stated that the committee desired to prevent the "misuse" of this rule as a
means of discovery. Professor Edson R. Sunderland agreed as to the
intention but thought a literal interpretation would allow discovery. Later
he stated that this rule was not designed for discovering grounds for bringing a suit but only for perpetuating evidence. Professor William W.
78
Dawson expressed the opinion that this rule may be used for discovery.'
Fundamentally, discovery is completely foreign to the perpetuation of
testimony. A fair interpretation of the rule would prohibit its use for
discovery, and in a recent case discovery was denied.. 7 9

1 T lbid; Petition of Johanson Glove Co., 7 F. R. D. 156 (E. D. N. Y. 1945).
"'For the full discussion see ABA PaOCxnIGs OF THE INS_3rruT ON FEDERAL
RuLEs, especially pp. 292-293 (Cleveland 1938, Dawson's ed.); Commentary, 1
F. R. S. 682 (1939).
"Petition of Johanson Glove Co., 7 F. R. D. 156 (E. D. N. Y. 1945).
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Pending Appeal

If an appeal has been taken, or if the time therefor has not expired,
the court entering the judgment may allow the taking of depositions to
perpetuate the testimony of witnesses for use in the event of further
proceedings in the trial court. 180 Motion for leave to take the depositions must be made with the same service and notice required when the
action is pending in the trial court. The motion must show the names and
addresses of the witnesses, the substance of the testimony expected to be
elicited, and the reasons for perpetuating it.
If the court finds that the perpetuation of the testimony is proper
to avoid a failure or delay of justice, it may authorize the depositions;
and they may then be taken and used in the same manner and under
the same conditions as prescribed for depositions in pending actions.
This rule does not limit the power of a court to entertain an action
to perpetuate testimony by an original bill in chancery for that purpose; 181
the procedure is cumulative. The earlier statutory procedure, however,
providing as it does for appointing two commissioners, preparing and
filing written interrogatories, and proceeding in accordance with the
terms of the commission, will be found to be more cumbersome and
expensive.
The new amendment provides that in proceedings under this rule
"the court may make orders of the character provided for by Rules 34
and 35." Under the original language it was arguable that Rules 34 and
35 were inapplicable in proceedings to perpetuate testimony. The amendment removes any doubt; and in taking a deposition to perpetuate testimony a person may demand production and inspection of any non-privileged document constituting or containing material evidence pursuant to
Rule 34, or for good cause shown may obtain a physical or mental
examination under Rule 35.
IV.

PERSONS BEFORE WHOM DEPOSITIONS MAY; BE TAKEN
Within the United States

Within the United States or within a territory or insular possession
subject to its dominion, depositions must be taken before an officer
authorized to administer oaths by the laws either of the United States
"' 0Fed. Rule 27(b).
81

FLA. STAT. 1941, §§91.21 et seq.
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or of the place where the examination is held. 8 2
The new amendment adds that depositions may be taken before a
person appointed by the court in which the action is pending, and a

person so appointed is authorized to administer oaths and take testimony
anywhere within the United States or its territories or insular possessions.
This added language provides for the situation, occasionally arising, in

which depositions must be taken in an isolated place where there is no
one readily available having the power to administer oaths and take testimony according to the terms of the rule as originally stated. In addition,
the amendment affords a more convenient method of securing depositions
when state lines intervene between the location of various witnesses otherwise rather closely grouped. The amendment insures that the person
appointed shall have adequate power to perform his duties. It has been
held that a person authorized to act in the premises, as for example a
master, may take 'testimony outside the district of his appointment.' 8 3
The only test is whether the officer is authorized to administer oaths
by the laws either of the United States or of the place where the examination is held. In theory the officer before whom a deposition is noticed
becomes a mandatory of the court although not directly appointed by ita kind of special master ad hoc-who reports the evidence without opinion.
As such he is entitled to a reasonable fee for his services, which may be
taxed as costs. 18
No deposition may be taken before a person who is a relative, employee,
attorney or counsel of any of the parties, or a relative or employee of such
attorney or counsel, or financially interested in the action.' 8 5 The evident purpose of this rule is to require the person taking the deposition
to be without interest in the matter. Accordingly a partner of counsel
for one of the parties cannot take a deposition.' 8 6
All objections to the qualification of the officer taking the deposition
are waived unless made before he begins or as soon thereafter as the
disqualification becomes known or could be discovered with reasonable
87
diligence.'
""'Fed. Rule 28(a).
' 8 'Mathieson Alkali Works v. Arnold, Hoffman & Co., 31 F.2d I (C. C. A. 1st
1929); Consolidated Fastener Co. v. Columbia Button and Fastener Co., 85 Fed. 54
(C. C. N. D. N. Y. 1898); Kneale v. Williams, 158 Fla. 811, 30 So.2d 284 (1947).
""Hayes v. Surface Combustion Corp., 25 F. Supp. 515 (S. D. N. Y. 1937).
18
Fed. Rule 28(c).
"'Nichols v. Harris, 18 Fed. Cas. 194, No. 10,243 (C. C. D. C. 1854).
" 87Fed. Rule 32(b).

Published by UF Law Scholarship Repository, 2021

37

Florida Law Review, Vol. 1, Iss. 2 [2021], Art. 2
UNIVERSITY OF FLORIDA LAW REVIEW
In Foreign Countries
In a foreign state or country depositions must be taken (1) on notice before a secretary of an embassy or legation, a consul general, a consul, a vice
consul, or a consular agent of the United States, or (2) before such person
or officer as may be appointed by commission or under letters rogatory 188
A commission or letters rogatory are issued only when necessary or convenient, on application and notice and on such terms and with such
directions as are just and appropriate. Officers may be designated in
notice or commissions either by name or descriptive title, and letters rogatory may be addressed "To the Appropriate Judicial Authority in (here
name the country)."
The rule is designed to eliminate the formality and expense of a commission whenever possible, even in foreign countrie, A commission or
letters rogatory are normally used when the witness will not appear and
testify without compulsory process, in which case a notice would be
ineffectual.1' 9 The former rule was that depositions in a foreign country
had to be taken under a commission or letters rogatory, 190 and not by
depositions de bene esse.' 91 In chancery cases in Florida, however,
depositions de bene esse may be taken both within and without the United
92
States without leave of court.'
The issuance of a commission in Florida is controlled by statutes,
from which no material deviation is allowed except by waiver or agreement.' 9 3 These require delivery of a copy of the interrogatories, a
notice why the testimony is to be taken, the date at which application
is to be made, and the name of the commissioner. Service must be made
at a reasonable time before the application and original interrogatories are
filed in the court. If the adverse party has no attorney and is a nonresident, notice must be given by publication. Cross and redirect interrogatories may be filed. The court, at the time of the application, makes
the order for issuing a commission and the clerk then issues it. The
. 88Fed. Rule 28(b).
... Sunderland, Discovery Before Trial Under the New Federal Rules, 15 TENN. L.
Rxv. 737, 746-747 (1939).
... Stein v. Bowman, 13 Pet. 209 (U. S. 1839).
... Compania Azucarera Cubapa v. Ingraham, Maxwell & Beals, 180 Fed. 516 (C. C.
D. Conn. 1910).
9

" 'FLA. STAT.
93

1941, §63A7.

FLA. STAT. 1941, §§91.01-91.15, 91.21-91.23; Crockett v. Cassells, 95 Fla. 851,
116 So. 865 (1928).
'
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commissioner named has no authority to act until he qualifies as such by
making oath that he is neither kin to nor attorney or agent for either
party nor interested in the event, and that he will well and faithfully
perform his duties. The parties or their attorneys may attend the examination and, after the written questions have been asked orally, examine the witness on all matters germane to the subject-matter of the
written interrogatories. The commissioner must write down these questions and answers, which become a part of the deposition. Depositions
must be returned as specified in the statute and can be opened only by
order of court or consent of the parties.
There is a marked distinction between issuing a commission and procuring testimony by letters rogatory. The rules of procedure are established as regards a commission by and under the control of the court
issuing it, while those governing letters rogatory are controlled by the
foreign court.1 9 4 Letters rogatory were unknown to the early common
law, coming from the civil law through admiralty.3 s5 Courts have
frequently asserted that the power to issue such letters is inherent without
distinguishing between law and equity. Such power can be exercised only
in an action pending in the court of issuance. The majority of courts
hold that they have inherent power to honor and to execute such' letters
from another state in their discretion; but a few insist that such power
must be based on statute.19 6 There seem to be no decisions in this state
upon the question. Aside from inherent power, the new rules impliedly
authorize the courts of Florida to issue letters rogatory. Most foreign
countries authorize the taking of depositions within their borders before
United States consuls. At the present time, however, the only means by
which testimony may be obtained in Switzerland, Japan, and the Union
of Soviet Socialist Republics is by letters rogatory.
V.

STIPULATIONS REGARDING THE TAKING Or DEPOSITIONS

If the parties so stipulate in writing, depositions may be taken under
Rule 29 before any person, at any time or place, upon any notice, and
in any manner; and when so taken they may be used in the same manner
as other depositions.

"'See Notes, 9 A. L. R. 966 (1920), 108 A. L. R. 384 (1937).
19
sEz parte Hawkins, 6 Ala. 63, 41 Am. Dec. 38 (1844).
""See Notes, 9 A. L. R. 966 (1920), 108 A. L. R. 384 (1937).
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Any or all of the requirements of the rules may be dispensed with, and
all conditions relating to the taking of the deposition may be fixed by
stipulation.' 9 7 Unless waived by stipulation, however, depositions must
be taken strictly in accordance with the rules.198 Expense is reduced
considerably by stipulating in writing that the examination may be held
in the office of one of the attorneys and the testimony transcribed by his
stenographer. An attorney who stipulated that testimony could be taken
by deposition before any one of five named persons, without first satisfying himself as to the possible disqualification of any of them, was held
to have waived the objection, otherwise allowed by the rule, that the
deposition was taken and transcribed by the opposing attorney's stenographer, who though ordinarily disqualified was one of the five named
persons. The court indicated, however, that if the stenographer had
not faithfully performed her functions it would have relieved the attorney
of his stipulation.1 9 9
VI.

DEPOSITIONS UPON ORAL EXAMINATION

The examining party may choose whether he will seek discovery by
oral examination or by written interrogatories. The latter are subject to
the disadvantage of affording opportunity for concealment or evasion
resulting from extended deliberation in private. Oral examination has
been found far more effective and broader in scope, and most attorneys
prefer it. Because of this, and in order to safeguard against possible
absence of a witness at the trial, some attorneys make it a practice to
take orally depositions of all important witnesses. The fact that the
information could be obtained by written interrogatories is not a valid
200
objection.
Notice of Examination-Time and Place
A party desiring to take the deposition of any person upon oral examination must give reasonable notice in writing to every other party to the
action, stating the time and place for taking the deposition, the name and

... Orange Theatre Corp. v. Fayherstz Amusement Corp., 130 F.2d 185 (C. C. A.
3d 1942).
... Spaeth v. Warner Bros. Pictures, 1 F. R. D. 729 (S. D. N. Y. 1941).
... Laverett v. Continental Briar Pipe Co., 25 F. Supp. 790 (E. D. N. Y. 1938).
2°°Goldberg v. Raleigh Manufacturers, 28 F. Supp. 975 (D. Mass. 1939).
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address of each person to be examined, if known, and, if unknown, a
general description sufficient to identify him or the particular class or
group to which he belongs.2 o ' A notice stating that "the depositions of
other witnesses whose names are unknown to defendants may be taken"
is insufficient. 20 2 On motion under Rule 30(a) by any party upon whom
the notice is served, the court may for cause shown extend or accelerate
the time.
"Reasonable notice" required by the rule depends upon the circumstances of each case, the urgency for taking the testimony, the number
of witnesses, the distance from the place of trial, and the facilities for
travel and communication. 2 0 3 The notice must be such as to permit
counsel and the adverse party to attend unhampered by any other
engagement imposed by the opposite party. 20 4 Ten days' notice at
Spokane, Washington, of taking depositions in New York City has been
206
found not unreasonable. 2 0 Under some circumstances one day's notice,
and even one hour's notice to parties all living in the same town, have
been held reasonable. 2 0 7 On the other hand, four -ours' -notice was held
unreasonable, 2 0 8 and so also was one and a half hours' notice, though
all the parties lived in the same city. 2 0 9 Similarly, courts have upset
notices to take depositions in three different cities on the same day,2 10
a notice of two days, and also a notice of four days, at Jackson, Mississippi, to take depositions in El Paso, Texas, 21 ' and a notice at Washington, D. C., on December 31 to take depositions in Baltimore on January
The objection of unreasonable notice is substantial and funda2.212
mental, 2 13 and depends upon the practical situation involved and the
discretion of the court.
2

'Fed. Rule 30(a).
"' 2Moore v. Hormel & Co., 2 F. R. D. 340 (S. D. N. Y. 1942).
' 9 'Commentary, 4 F. R. S. 914.
=" American Exch. Natl. Bank v. First Natl. Bank, 82 Fed. 961 (C. C. A. 9th 1897).

2051bid.

"'Atkinson v. Glenn, 2 Fed. Cas. 101, No. 610 (C. C. D. C. 1831); Bowie v.

Talbot, 3 Fed. Cas. 1,070, No. 1,732 (C. C.D. C. 1805).

2
'Nicholls v. White, 18 Fed. Cas. 182, No. 10,235 (C. C. D. C. 1802); Leiper v.
Beckley, 15 Fed. Cas. 265, No. 8,222 (S. D. N. Y. 1871).
"'Renner v. Howland, 20 Fed. Cas. 533, No. 11,700 (C. C. D. C. 1823).
2"'Jamieson v. Welles, 13 Fed. Cas. 341, No. 7,204 (C. C. D. C. 1809).
"0 Uhle v. Burnham, 44 Fed. 729 (C. C. S. D. N. Y. 1890).
"'Jones v. Illinois Cent. R. R., 260 Fed. 488 (S. D. Miss. 1919).
2 2
" Harrell v. Limington, 2 Fed. Cas. 907, No. 1,040 (C. C. D. C. 1830).
"'lUhle v. Burnham, 44 Fed. 729 (C. C. S. D. N. Y. 1890).
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The rules do not require that the notice set forth the scope of the
examination. 21 4 A party may, however, limit his own examination and
designate specific issues if he chooses. 21 5 There is no requirement that
the officer to preside at the examination be designated, although it has
been judicially stated that the "better practice" is to give his name. 2 16
The better view is that notice is not objectionable in requiring a
party to appear for examination in the office of the other party's attorney,
21 7
although there is contrary authority.
All errors and irregularities in the notice are waived unless written
objection is promptly served upon the party giving the notice. This rule
forces the parties to be alert at the time of the examination, and saves
2 18
time and confusion at the trial.
Orders for the Protection of Parties and Deponents
and Motions to Terminate or Limit Examination
After notice is served for taking a deposition by oral examination,
nevertheless, upon motion seasonably made by any party or by the person to be examined, and upon notice and for good cause shown, the
court in which the action is pending may enter an order that the deposition shall not be taken, that it may be taken only at some designated
place other than that stated in the notice, that it may be taken on written
interrogatories only, that certain matters shall not be inquired into, that
the scope of the examination shall be limited to certain matters, that the
examination shall be held with no one present except the parties to the
action and their officers or counsel, that after being sealed the deposition
shall be opened only by order of the court, that secret processes, developments, or research need not be disclosed, or that the parties shall simultaneously file specified documents or information enclosed in sealed envelopes to be opened as directed by the court; and it may also enter any
"'United States ex rel. Edelstein v. Brussell Sewing Mach. Co., 3 F. R. D. 87
(S. D. N. Y. 1943); Madison v. Cobb, 29 F. Supp. 881 (M. D. Pa. 1939); Goldberg v.
Raleigh Manufacturers, 28 F. Supp. 975 (D. Mass. 1939); Bennett v. The Westover,
27 F. Supp. 10 (S. D. N. Y. 1938).
" Barrezueta v. Sword S. S. Line, 27 F. Supp. 935 (S. D. N. Y. 1939).
... Norton v. Cooper-Jarrett, Inc., 1 F. R. D. 92 (N. D. N. Y. 1938); Commentary,
4 F. R. S. 914 (1941).
"'Collins v. Wayland, 139 F.2d 677 (C. C. A. 9th 1944), cert. denied, 322 U. S. 744
(1944); see Madison v. Cobb, 29 F. Supp. 881 (M. D. Pa. 1939). Contra: Havell v.
Time, Inc., 1 F. R. D. 439 (S. D. N. Y. 1940).
2
'Fed. Rule 32(a).

https://scholarship.law.ufl.edu/flr/vol1/iss2/2

42

Mehrtens: Deposition and Discovery in Florida Under the Federal Rules

DEPOSITION AND DISCOVERY IN FLORIDA
other order that justice requires to protect the party or witnesses from
219
annoyance, embarrassment, or oppression.
At any time during the taking of the deposition, on motion of any
party or of the deponent to terminate under Rule 30(d), and upon a
showing that the examination is being conducted in bad faith or in such
manner as unreasonably to annoy, embarrass, or oppress such deponent or
party, the court in which the action is pending or the court in the circuit
where the deposition is being taken may order the officer conducting the
examination to cease forthwith from taking the deposition, or may
limit the scope and manner of taking as provided in Rule 30(b). If the
order terminates the examination, it can be resumed thereafter only upon
the order of the court in which the action is pending, regardless of which
court issued the termination order. Upoh demand of the objecting party
or deponent, the deposition proceedings must be suspended for the time
necessary to make a motion for an order of termination. In granting
or refusing such order the court may under Rule 30(d) require the wit-ness or either party to pay such costs or expenses as it may deem
reasonable.
These rules have been discussed under Scope and Limitation of Examination.220 They wisely provide for flexibility of administration, and
for authority in the trial judge to control measurably the freedom of these
proceedings when upon good cause shown he decides that they will not
promote the administration of justice. Such determination rests in his
2 21
discretion.
Record of Examination, Oath and Objections
The officer before whom the deposition is to be taken first places
the deponent under oath to testify to the whole truth,2 2 2 and thereupon he
supervises the record. All objections made at the examination to the
qualifications of the officer, the manner of taking, the evidence presented,
or the conduct of any party, as well as any other objections, must be
noted in the record. Under Rule 30(c) evidence objected to is taken
subject to the objections unless motion be made under Rule 30(d) to
terminate or limit.
"' 0Fed. Rule 30(b).
:"Supra, pp. 165-173.
2 1
' National Bondholders Corp. v. McClintic, 99 F.2d 595 (C. C. A. 4th 1938).
2
"Shutte v. Thompson, 15 Wall. 151 (U. S. 1872).
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In lieu of attending the oral examination, a party may transmit written interrogatories to the officer, who must propound them to the witness
and record the answers. When answvers to specific questions are desired
and a party does not care to engage in a general examination of the
witness, because of the time or expense involved, this method may be
useful.
The testimony is taken stenographically and transcribed unless the
parties agree otherwise. If taken merely for discovery, a party may not
wish to incur the expense of having the record transcribed when he discovers all he desires by oral examination or develops nothing of importance. The rule contains no express provision to meet this situation,
but in a case in point the court declined to compel a party to transcribe
and file a deposition of the adverse party unless the latter paid the
costs. 2 23
Submission to Witnesses, Changes and Signing
When the testimony is fully transcribed the deposition must be submitted to the witness for examination and read by or to him, unless such
examination and reading are waived by the witness and by the parties.
Any changes in form or substance that the witness desires to make are
entered upon the deposition by the officer, together with a statement of
the reasons given by the witness for making them. The deposition must
then be signed by the witness, unless the parties by stipulation waive the
signing or unless the witness is ill, cannot be found, or refuses to sign.
If the deposition is not signed by the witness, the officer signs it and
enters in the record the waiver, illness or absence of the witness, or the
refusal to sign, together with the reason, if any, given therefor; and the
deposition may then be used as fully as though signed, unless on a motion
to suppress under Rule 32 (d) the court holds that the reasons given for
refusal to sign require rejection of the deposition in whole or in part
under Rule 30(e).
The rule relating to a motion to suppress contemplates an examination
admittedly complete except for errors and mistakes on immaterial matters.
It is not complete if a witness seeks to recant or believes that to be
"truthful" he must directly contradict the answers given by him on
material points. In such circumstances the examination remains open, and
the witness will be allowed to change his testimony even on material
...
Odum v. Willard Stores, 1 F. R. D. 680 (D. D. C. 1941).
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points and even though his reasons are weak. The other party is
entitled to require him to appear for examination upon the substituted
answers without obtaining an order for a new examination.224
Certification and Filing by Officer
The officer certifies that the witness was duly sworn by him and
that the deposition is a true copy of the testimony, and files it or sends
it by registered mail to the clerk of the court in which the action is
pending. Upon payment of reasonable charges he furnishes a copy to
any party or to the deponent. The party taking the deposition must
under Rule 30(f) give prompt notice of its filing to all other parties.
VII.

DEPOSITIONS UPON WRITTEN INTERROGATORIES

A party desiring to take the deposition of any person upon written
interrogatories must serve them upon every other, party with a notice
stating the name and address of the person who is to answer them and
the name or descriptive title, and address, of the officer before whom the
deposition is to be taken. Within ten days thereafter a party so served
may serve cross-interrogatories upon the party proposing to take the
deposition; within five further days the latter may serve redirect interrogatories upon a party who has served cross-interrogatories; and this
party in turn may within three further days serve recross-interrogatories. 2 2 5
Considerations that apply to depositions on oral examination under
Rule 30 also apply to depositions on written interrogatories under Rule
31 as distinguished from interrogatories to adverse parties under Rule 33.
If leave of court is necessary for oral examination, it is likewise a prerequisite to written interrogatories. Presumably a subpoena is essential
in the-same circumstances in which it would be required for a deposition
2 26
taken on oral examination.
A copy of the notice and of the interrogatories is delivered to the
designated officer by the party taking the deposition. The officer must
then proceed promptly in conformity with Rules 30(c) and (f) to propound the questions orally to the witness and take down his answers
22

DeSeversky v. Republic Aviation Corp., 2 F. R. D. 113 (E. D. N. Y. 1941).

2 25

2 2 Fed. Rule 31(a).

'Commentary, 4 F. R. S. 914 (1941).
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stenographically, unless some other method, such as permitting the deponent to write his answers, is allowed by agreement.
Transcription, certification, and filing are done in conformity with
Rules 30(c), (e) and (f). The party taking the deposition must give
prompt notice of its filing to all other parties.
After the service of interrogatories and prior to the taking of the
testimony of the deponent, the court in which the action is pending, on
motion promptly made by a party or a deponent, and upon notice and good
cause shown, may enter any order specified in Rule 30 that is approate and just, or may order that the deposition shall not be taken before
the officer designated in the notice or that it shall be taken upon oral
2
examination only. 27

It is considered improper practice for an attorney upon whom written
interrogatories are served for the taking of a deposition to show them
in advance to the deponent, whether an adverse party or a mere witness. 2 2 8 Nothing in the rule, however, prevents the answers from being
framed by or with the aid of counsel, and therefore this procedure is
obviously less effective than oral examination. It may nevertheless be
very useful for a witness not hostile or for proof of formal or simple
matters.
The court is given discretion to order that a deposition be taken
orally or to grant leave to cross-examine orally a witness whose direct
22 9
testimony is to be taken on written interrogatories.
VIII.

CONSEQUENCES

oF

REFUSAL TO MAKE DISCOVERY

Refusal to Answer
If a witness refuses to answer a question on oral examination, the
examination may be completed on other matters or adjourned, as the
questioner may prefer. Thereafter, on reasonable notice to all persons
affected, he may apply to the court in the circuit where the deposition
is being taken for an order compelling an answer. Upon refusal to answer

22

'Fed. Rule 31(d).

2282

MooRE, FEDERAL PRACTICE 2596 (1938).

.2 United States v. National City Bank, 1 F. R. D. 367 (S. D. N. Y. 1940); Winograd Bros., Inc., v. Chase Bank, 31 F. Supp. 91 (S. D. N. Y. 1939); Fall Corp. v.
Yount-Lee Oil Co., 24 F. Supp. 765 (E. D. Tex. 1938).
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a written interrogatory submitted under Rule 31, application may likewise be made for such an order.
If the motion is granted and the court finds that the refusal lacks
substantial justification, it requires the recalcitrant deponent and the
party or attorney advising refusal or either of them to pay the examining
party for reasonable expenses incurred in obtaining the order, including
reasonable attorney's fees. If, on the other hand, the motion is denied
and the court finds that it was made without substantial justification,
the examining party or the attorney advising the motion or both of them
are ordered to reimburse the deponent who refused in the amount of reasonable expenses incurred in opposing the motion, including reasonable
2 30
attorney's fees.
Failureto Comply with Order
If a party or witness refuses to be sworn or to answer any question
after being directed by the court to do so, the refusal may be considered
a contempt of that court.
Furthermore, if any party, including an officer or managing agent of
a party, refuses to obey an order requiring him to answer designated
questions, the court may impose any or all of the following sanctions:
(1) an order that the facts involved in the question be taken as established
for the purposes of the action in accordance with the claim of the party
obtaining the order; (2) an order that the disobedient party be barred
from supporting or opposing designated claims or defenses or from introducing into evidence designated documents or testimony; (3) an order
striking pleadings or parts thereof, staying further proceedings, dismissing
the action or any part thereof, or rendering judgment by default against
the disobedient party; and (4) an order directing the arrest of the party
23
or agent for disobedience. '
Failureto Attend
If a party wilfully fails to appear before the officer designated to
take his deposition, after being served with proper notice, the court on
motion and notice may strike out all or any part of any pleading of that

"'Fed. Rule 37(a).

2"Fed. Rule 37(b).
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party, dismiss the action, or enter a judgment by default against that
2 .3 2
party.
It is not necessary to serve a subpoena upon a party in order to take
his deposition, the service of notice being sufficient, but if a party is not
served with a subpoena and fails to attend he is not in contempt under
Rule 45.233 The proper remedy in such case is to move to strike out his
pleadings. 23 4 to move to dismiss the action, 2 3 5 or to move for judgment
23 6
by default.
Under Rule 45(f), however, failure by any witness without adequate
excuse to obey a subpoena served upon him may be deemed a contempt
of the court from which the subpoena issued. The rules do not provide
any penalty until the matter is presented to and passed upon by the
court, but once the obligation is created by court order and such order
is not obeyed, the refusal may be treated as contempt. The lesser sanc237
tions may also be imposed.
Under the federal rules a dismissal for failure of the plaintiff to prosecute, or to comply with the rules or with any order of court, operates
38
as an adjudication on the merits unless the court otherwise specifies.2
Express limitation to dismissal without prejudice has on occasion been
made, however, for failure of plaintiff to appear for examination. 23 9 In
Florida the procedure is otherwise; a dismissal not directly involving the
merits is no bar to a subsequent action, and the same rule applies to a
2 0
judgment of non prosequitur. 4
In the recent Surrency case, 2 4 1 however, the Supreme Court of Florida,
manifestly in view of our adoption of the federal rules relating to discovery, specified that an order of dismissal occasioned by refusal of
plaintiff to appear for examination was not res judicata. This precaution
2

" Fed. Rule 37(d).
-aMillinocket Theatre v. Kurson, 35 F. Supp. 754 (D. Me. 1940).
"'Peitzman v. City of Illmo, 141 F.2d 956 (C. C. A. 8th 1944), cert. denied, 323
U. S. 718 (1944); Spaeth v. Warner Bros. Pictures, 1 F. R. D. 729 (S. D. N. Y. 1941)
3
"s Collins v. Wayland, 139 F.2d 677. (C. C. A. 9th 1944), cert. denied, 322 U. S. 744
(1944).
6
.. Cohn v. Annunziata, 27 F. Supp. 805 (S. D. N. Y. 1939).
2
.Fed. Rule 37 (b) (2); cf. Thompson v. Selden, 20 How. 194 (U. S. 1857).
...
Fed. Rule 41(b).
2
.Dictograph Products v. '.entworth Corp., 7 F. R. D. 543 (W. D. Ky. 1947).
... Hewitt v. International S e Co., 110 Fla. 290, 148 So. 533 (1933) ; State ex rel
Croker v. Chillingworth, 106 Fla. ?3, 143 So. 346 (1932).
2
"Surrency v. Winn & Lovett -.rocery Co., 34 So.2d 564 (Fla. 1948), discussed

3upra pp. 152-154.
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was perhaps not strictly necessary, inasmuch as Florida has not adopted
Rule 41 (b) ; but the fact remains that Florida has adopted Rule 37, which
authorizes dismissal but does not prescribe the precise effect of failure
to specify whether it is entered without prejudice. Our Supreme Court
obviously wished to make it clear that the existing Florida practice in
this connection remained unchanged by adoption of certain of the federal
rules, yet ironically, in disowning the implications of Rule 41(b), it was
compelled to include the very specification prescribed thereby, namely,
that the dismissal was not on the merits.
The issue will not be squarely raised until a dismissal is entered pursuant to Rule 37 (which was not done in the Surrency case), with no expressed limitation as to its being without prejudice, and then later the
defense of res judicata is pled in a second action. Meanwhile the cautious practitioner, in each judgment of dismissal that is not to be deemed
a dismissal on the merits, should obtain a specific statement to such
effect.
In this connection it should be noted that a decree dismissing an
action cannot be vacated or set aside after the term in which entered;
242
a new action may be started, however.
A judgment by default or a decree pro confesso is always a judgment
on the merits, and is as conclusive between the parties and their privies
as is a judgment on demurrer or verdict. 24 3 A default judgment may,
however, be opened or set aside in the discretion of the trial judge during
244
the same term of court.

Rules authorizing the dismissal of an action, the striking of pleadings,
or the entry of judgment by default because of a party's failure to comply
with orders of the court are not repugnant to due process of law.2 4 5

Due

process is violated, however, when judgment by default precludes the
consideration of other defenses that are not related to the defense embracing the failure of a party to comply with an order. 2 46 Consequently,
"'Cases cited note 240 supra.
:"Hay v. Salisbury, 92 Fla. 446, 109 So. 617 (1926).
"Stevens-Davis Co. v. Stock, 141 Fla. 714, 193 So. 745 (1940).
'See Note, 144 A. L. R. 379 (1943).
" See Note, 144 A. L. R. 382 (1943). For a clear understanding of this constitutional
problem see Hovey v. Elliott, 167 U. S. 409 (1896) (holding generally that due process
is violated when a court punishes contempt by denying the right to defend an action
and entering a decree without a hearing on the merits); see also Hammond Packing
Co. v. Arkansas, 212 U. S. 322 (1908) (upholding statutes authorizing judgment by
default for failure to comply with an order for production of documents).
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an order striking pleadings, dismissing an action, entering a default, or
otherwise going beyond the preclusion of the proof that might be discovered if the court's order had been obeyed transgresses the constitutional limitations of due process. The punishment for withholding proof
must be limited to excluding what the proof presumptively establishes.
IX.

CosTs

Under Rule 30(d) the court, in granting or refusing an order limiting
the scope of or terminating a deposition, may impose upon either party
or the witness such costs as the court deems reasonable. Rule 30(g)
empowers the court to tax against the party giving notice of the taking
of a deposition the reasonable expenses incurred by the other party and
his attorney in attending, including reasonable attorney's fees, if the party
giving notice fails either to attend and proceed therewith or to subpoena
a witness who because of such failure does not attend. Aside from these
provisions, there is nothing in the rules adopted by the Florida statute
with regard to taxing the costs of a deposition.
Under the federal practice, costs generally are allowed to the prevailing party unless the court directs otherwise.2 4 7 As a result it has
been held that expenses incurred in taking depositions used in the trial,
24
or necessarily obtained even though not used, are taxable as costs. 1
A deposition is "necessarily obtained" when taken to secure testimony
material to one of the issues but not used at the trial because of dismissal, directed verdict, production of the witness by the other party,
or elimination of issues through pre-trial procedure or stipulation. The
costs allowed include witness fees and mileage as if incurred during the
trial. 2 4 9 The weight of authority is that witness fees are also taxable
when the witness attends without having been served with a subpoena. 2 5 0

.'Fed. Rule 54(d).
"'Curacao Trading Co. v. Federal Ins. Co., 137 F.2d 911 (C. C. A. 2d 1943),
;ert. denied, 321 U. S. 765 (1943); Vincennes Steel Corp. v. Miller, 94 F.2d 347
(C. C. A. 5th 1938); Donato v. Parker Pen Co., 7 F. R. D. 148 (S. D. N. Y. 1945);
Concrete Mixing & Conveying Co. v. Great Western Power Co., 46 F.2d 331 (N. D. Cal.
1928), appeal dismissed, 48 F.2d 1072 (C. C. A. 9th 1931) ; cf. Barnes Co. v. International Harvester Co., 145 F.2d 915 (C. C. A. 7th 1944), cert. denied, 324 U. S. 850
(1945).
"'4 Agius, Ltd. v. Perkins Co., 151 Fed. 958 (C. C. S. D. N. Y. 1907).
25
Vincennes Steel Corp. v. Miller, 94 F.2d 347 (C. C. A. 5th 1938).
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Fees of the officer taking the deposition 2 5 ' and stenographic fees for
transcribing the testimony2 5 2 are likewise included.
In Florida it is provided by statute that in all cases the party recovering the judgment shall recover also all his legal costs and charges; these
are included in the judgment. 2 5 3 In chancery actions the fee of the
master for taking depositions is fixed at twenty-five cents per hundred
words, 25 4 and it is further provided that, when deemed necessary by the
court or the officer taking the testimony, a stenographer may be designated
to take down the testimony, his fee to be fixed by the court and taxed
ultimately as costs. The expense of taking a deposition must be advanced
by the party calling the witness. 2 55
In common law actions the fees of the commissioner correspond to
those of clerks of the circuit courts for administering oaths and copying
any paper, plus two dollars for each witness, provided, however, that the
total must amount to at least five dollars per witness, to be divided equally
between the commissioners if two act. If the commission is executed
outside the state, the compensation is fixed by the court at whatever may
be reasonable or just. 25 6'

The commissioner's fees are paid in the first

instance by the party applying for the commission, but they are taxed
as costs and accordingly are later reimbursed by the other party if the
court assigns costs against him.2 5 7 By Common Law Rule 55, depositions in actions at law may be taken in the manner applicable in suits
in equity; consequently, when the chancery procedure is used in an action
at law, the statutory provisions as to costs apply.
When plaintiff recovers at law a part of his demand he is entitled under
the statute to recover costs of the action without reduction or apportionment. 2 58 The general rule in both law and equity is that the loser must
pay the costs, but in equity costs are awarded in the discretion of t&e
chancellor and may be divided, allowed, or refused according to the justice of each particular case. 2 5 9 Attorney's fees for taking depositions are

25'Hayes v. Surface Combustion Corp., 25 F. Supp. 515 (S. D. N. Y. 1937).

2"2American Surety Co. v. Sullivan, 7 F.2d 605 (C. C. A. 2d 1925).
2FLA. STAT. 1941, §58.04.
"'FLA. STAT. 1941, §62.07.

"'FLA. STAT. 1941, §63.50.
"'FLA. STAT. 1941, §91.08.
FLA. STAT. 1941, §91.09.
"'Orlando v. Murphy, 94 F.2d 426 (C. C. A. 5th 1938).

-'Mgore v. Hunter, 153 Fla. 158, 13 So.2d 909 (1943); News-Journal Corp. v.
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not taxable as costs in the absence of statutory provisions.2 6 0

Expenses

of the opposite party 2 6 1 or of counsel 2 6 2 incurred in attending, such as

traveling and hotel expenses, are likewise not taxable.
X.

CONCLUSION

As might be expected, the new discovery rules have not entirely
escaped criticism, as any reader will note if he confers widely with
practitioners. Obviously, if pushed too far, they could strike at the very
heart of the administration of justice and the safeguards carefully evolved
through procedural rules. The vital attorney-and-client relationship remains intact. But due diligence is to some extent discouraged by permitting discovery to apply to written statements of witnesses gathered
prior to service of complaint, as in the case of those taken immediately
after an accident, for example; and even perjury may be fostered in the
form of alleged forgetfulness.
Furthermore, wasted time is still wasted, whether before trial or at
trial, and carelessly allowed discovery proceedings can well result in even
greater waste than now obtains. Judges must be particularly alert to
detect and discourage discovery proceedings designed to annoy and harass.
The blessing given by the Supreme Court of the United States to fishing
expeditions, although a dictum that might perhaps be expected today,
contains the seeds of grave abuse by those over-zealous administrators
that choose to employ oppressive procedure at the expense of the taxpayer
in order to force a substantive result at the expense of the individual
citizen.

On the other hand, the new discovery rules do recognize the impatience of laymen with the concept of law in action as a game. Since
the laymen pay for the game, such an objection comes from a valid source.
Ascertainment of the truth is, after all, the object of obtaining and introducing evidence.
Honestly and reasonably utilized, these new rules should lead to the
relevant facts more rapidly, and accordingly should encourage settlement
Gore, 147 Fla. 217, 2 So.2d 741 (1941) ; Wilhelm v. Adams, 102 Fla. 669, 136
(1931); White v. Walker, 5 Fla. 478 (1854); Lewis v. Yale, 4 Fla. 441 (1852).

So.

397

'Standard Brands v. National Grain Yeast Corp., 36 F. Supp. 60 (D. N. J. 1940);
Kaliski v. Kaufman, 62 Misc. 274, 114 N. Y. Supp. 811 (Sup. Ct. 1909).
2
'Jackson v. Hooker, I Cow. 586 (N. Y. 1823).
"'First Natl. Bank v. Stringfield, 40 Idaho 587, 235 Pac. 897 (1925).
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of suits before trial, reduce waste of time and effort at trial, and minimize
those inequitable results that all too frequently follow upon surprise.
Elimination of ill-founded lawsuits and of the introduction of material
not required is obviously a goal to be approached as closely as improved
procedure will permit. As the results in federal practice have demonstrated for a decade, the new rules should on the whole increase the attainment of just decisions in Florida as long as the bench exercises with great
care the discretion entrusted to it in their application.
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